IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

FRIDAY, THE THIRTIETH DAY OF JULY
TWO THOUSAND AND TWENTY ONE

PRESENT
THE HONOURABLE SRI JUSTICE A RAJASHEKER REDDY

LA NO; 01 OF 2021
IN
ARBITRATION APPLICATION NO: 41 OF 2020

Between:

Andhra Pradesh Education and Welfare Infrastructure Development Corporation
APEWIDC), (An Enterprise of Government of Andhra Pradesh), Rep. by its Managing
Lirector Previous Office at 47 Floor, Rajiv Vidya Mission Building, SCERT Compound,
Hyderabad - 500001 Present Office at. NH-16, Vadeswaram - 522507
" +.PETITIONER/RESPONDENT
AN

Miz.Mape Connoisseurs, {(Milind Architectural, Interiors and Pankaj Engineering
Connoisseurs), Rep. by ils Partner Sri. Pankaj Mehendale Sio Sh. P.G.Me endala,
Age. 57 years Office at, 3-4-485 and 485/1, DI, | Floor, Near Reddy Women's College,

Barkatpura, Hyderabad-500027.
+.RESPOMNDENT/CLAIMANT

Petition under Secticn 11 of Arbitration and Conciliation Act, 1998 Riw.
Seclion 151 of the CPC praying that in the circumstances statad in the affidavit filad
therewith, the High Court may be pleased to recall the order dated 11/08/2020 in
Arbutration Application No 41 of 2020

The Fetition coming ¢n for hearing, upor perusing the pebtion anc affidag
filed in support thereof and upon hearing the arguments of Sri G5 Kishore

Kumar, Advocate for \he Applicant and Ms, Gayathri, Advocate for the Respondent

The Court made the following: ORDER




HON’BLE SRI JUSTICE A,RAJASHEKER REDDY

1A Mo, 01 of 2021
in

CROER:

This interigcutory aaplication has been filed urder Section 131
ceC toc recall the arder catea 11-08-2020 passec in Arbitration
Application No.41 ef 2020 on the grounds of questian af law as also for
the reason that the petitioner could not appear to assist the Court.
02. Briefiy stated facts are; the petitioner herein is a Government
enterprise and respondent in the Arbitration Application, which was
filed by the applicant-respondent hergin under Section 11 of the
Arbitration and Conciliation Act, 1996 (for short, “the 1996 Act")
ceeking for apoointment of an Arbitrator. The Arditration Application
was allowes having founc that thare exists a dispute Detween Lrhe
parties; and there was proper invocation aof the arbitration clause in
shi agreement dated 23-06-2012 entared into by the parties ard the
came nat been controverted by the petitioner by filing a counter-
aff:davit therein.

03. 5Sri GYS Kishore Kumar, learned counsel for the petitioner,
contends that the order is sought to be recalled solaly on the basis of
‘question of faw. Learned counsel has referred to Sections 3, 4, 30, 31,
32, 33, 40 and 60 of the AP Reorganization Act, 2014, (for short, "the
3014 Act") notified on 01-03-2014, with its appoirted day on 02-06-
2014 1o ~opterd that even though the parties executed the

sqrepment dated 23-06-2017 at the office of the petitioner  at



Hyderabad in the erstwhile combined State of Andhra Pradesh, now
that the place where the applicant undertook the wark by virtue of the
agregment falls within the residuary districts (Chittoor District) of the
State of Andhra Pradesh, in wvew Section 80 of the 2014 Acl, it s
deemed fo have been executed in the damain af rasiduary district
(Chittoor District) the 2014 Act has an overriding effect on the Act
1998 this: Court lacks jurisdiction to entertain the Arbitration
Application ang, thereforg, the order is liable to be recalled.

04. Ms. Gayathri, the learned counsel for the respondent, on the
other hand, contends that Section 60 of the 2014 Act provides that all
the existing contracts which are entered on cor before the appointad
day, in respect of the residuary districts under Secticn 4 of the 2014
Act and part of the State of Andhra Pradesh are deemed to have been
entered in that State, but the said provision cannot be made
applicable in cases where the place (seat of Arbitration) has been
chosen by the parties, whicn relates to junsdiction of the Courts and
chaice is reserved ta the partias ta the agreemeant undar Section 20 of
the Act 1996. Learned counsel has alsc referred  ta the arbitration
clause in the agreement dated 23-06-2012 which reads as foliows: -

'The agreement shall be interpreted, construed an
governed by the laws of India. In case of any dispute, the
Courts at Hyderabad will have exciusive jurisdiction. In case of
dispute are (sic or) difference arising between the Corporation

and Contractor relating to any matter arising out of or connected



witly this agreement, such disputes gr difference shall be sellicg

M accordance with the Arbitration and Canciliation Act, 1998”7

|l 5 further stated that when the parties themselves haye chiosen the
seat of Arbpitration 2t Hyderabad; this CTourt. has Jurisdiction (o
antertain the Arbitraticn Application and It was rightly done so. IE is
also submitted that the 1996 Act which 15 a Code in itself has
cverriding effect on the provisions of the 2014 Act and, therefore, the
application being dewvoid of any merits is liable t2 be dismissed,
Learred counsel relied on the case laws in INDUS MOBILE
DISTRIBUTION PRIVATE LIMITED Vs. DATAWIND

INNOVATIONS PRIVATE LIMITED' & BRAHMANI RIVER

PELLETS LIMITED VS. KAMACHI INDUSTRIES LIMITED.”

05. The care points thasarise For cansderaticon in this case arg;-

i Whether the jurisdictional clause conferring exclusive
Jurtsdiction on the Courts at Hyderabad by the parties under the
agreement s to be maintained in exclusion of jurisdiction of all other
Courts, including the effect of Section 60 of the 2014 Azt P

ii)] Whether High Court of Telangana at Hyderabad can exercise
territorial Jurisdiction to the residuary territorial Districts in Stote of
Andhra Pradesh as specified in Section 4 in the light of Section 60 of AF
Reorganization Act, 2014 ?

i{l] Whether the Arbitration and Conciliation Aet, 1996, can

sverride the provisions of Andhra Pradesh Reorganization Act 2014 7

S . = -



2POINT (i)

06. As distinctly understood, there s no predicament to raise a pure
cuestion of law at any stage of the oroceedings (see GREATER
MOHALI AREA DEVELOPMENT AUTHORITY vs. MANJU JAIN').
The petitiocner in this application socught to contend that the [ssua
raised being a pure guestion of law, the application 5 mamtainazie.
Succinctly, the Suprerme Cowt in MUNICIPAL CORPORATION OF
GREATER MUMBAI vs. PRATIBHA INDUSTRIES LTD." r&s
sirerated that the power af review is an imbibed power to Correct
palpanle errors In exercise of plenary jurisdiction by the Hign Caurts.
Para 12 and 13 of the judgment read as:-

"13, It is sufficient to say that there is nothing in Articie
226 of the Constitution to preciude a High Court from exercising the
agwer of review which inherits in every Court of plenary jurisdiction
to prevent miscarriage of justice for to correct grave and palpable
ervors commitied it
14, The High Couwrt as & Court of fecord, as envisaged
Article 215 of the Constitution must have inherent powers [o COMED
the records. A Court of record envelops all sLch powers whose dcls
and proceedings are to be enrplied i a perpetual memaorial anad
testimony, A Court of record % andoubtedly a superior Cowit witich
is itself competent to determine the scope of its jurisdiction, The
High Court, as a Cowrt of record has a duty to itsell o keep all its
recotds correctly and in accordance with the law, Hence, if any
apgarent error is noticed by the High Couwrt in respect of any orders
-

—

L &41R 2010 5C 3817
Tanio (3] 30C 203



passed by it the Aigh Court fas nat only pawer, but a duty (o
correct it he High Court’s power in that regard s plenary. In
Naresh Shridhar Mirajkar vs. State of Maharashtra, AIR 13567
50 1, a mine-Judge Bench of this Court has recogrized the aforesaid
superior status of the Righ Court as 8 Court of plenary jurisdiction
being & Court of record. ™

07. In application and Interpretation of the provisions of the

Arkbicration and Conciliation Act, 1996, the upward swing is towards

Sro-arbitration and party autonomy including their conveniznce with

~aintaired. The seat of arbitration plays a significant facet in any
arhitration proceeding, The seat [(place) chosen Dy the partigs in
sxarglse of their auvtonocmy not only determines the |location of
hearings but also determines which Court shall exerc se jurisdiction, [t
is to be seen that the 1996 Act, defines the term as the 'place’, but
not as the 'seat’ of Arbitration. Section 20, being the relevant
oravision, is quoted for reference: -

"2, Flace af arhifration —

{1} The parties are free to agree on the piece of arbitration
funderined)

(Z} Failing any agreement referred to in sub-section (1), the
atace of arbitration shall be determined by the arbitral tribuna! having
regard to the circumstances of the case, ncluding the convenlence of
rhe parties,

‘3 Nobtwithstanding sub-section (1) or sub-section (2), the
arfitral tribunal may, unless otherwise agreed by the partias, meel al

arty place it considers appropriate for consultation among (s memaers,




far hearing withesses, experts or the parties, or far nspechion ar
documents, goods ar other property.”

08. In tnis case, it is pertinent to note that the parties have chosen
the Courts at Hyderabad to have exclusive jurisdiction and it was also
agreed that in the event of any disputes relating toc or grising fram the
agreement, the Courts at Hyderabad will have exciusive jurisdiction. IE
= sattled law that tne contractual clause Cannot pverride the statutory
provision, But, parties 1o tha agreement dated 23-06-2012 Fave
chosen the “place” e, the Courts at Hycerabad as naving exclusive
igrisdiction to settie the Qisputes arising aut of the agreement which 's
statutorily permissible under Sectian 20 of the 1954 Act and has to be
construed independently, Section 20 of the 1996 Act s deemed IC
have precedence over the provision of Section 60 of the 2014 Act as
there is no specific exclusion of the application of provisions of the

1908 Act in the 2014 Act.

:r POINT (ii)::

09. Section 3 and 4 of the 2014 AcCt specify the districts and the
rerrtorics that fall under the newly carvaed aut State of Telangana and
che rosiduary State of Andnra Pradach, The bone of the contenticn I
this Court has mo tertitorial jurisgiction to entertain 1@ arbitratian
apptication as Chittoor District 15 the residuary district of the State af
andhra Pradesh, whare the applicant underiook tne work by virtue of
the agreement dated 23-06-2012 with the petitionar-Corporation,

executed prior to 2014 Act coming into the farce and undar Section 60




o the 2014 Act it is deemead to have bean axecuted 10 the residuary
districts under Section 4 of the 2014 AcL.

10. The main contention of the learned counsel for the petitioner is
after @ separate High Court for the State of Andhra Fradesh is formed
az provided under Section 30 of the 2014 Act and notified on 01-01-
2019 by the Presidential Order, the territorial jurisdiction of the
Setricts which are classified under Section 4 of the 2014 Act; In view
of Section B0 (1) of the 2014 Act, the cause of action is deezmed to
hHave arisen ak Chittoor district, which Is the Geemed J1ate af executicn
ot the agreemant and as & necessary corollary, the jurisdiclion lies
with the High Court of Andhra Pradesh and the High Court at
Hycerabad shall, as from the date referred to in sub-Section (1} of
Secrion 30, have no jurisdiction over those residuary districts. Saction
60 of the 2014 Act postulates the status of the (Contracts entered
inta an ar pefore the appointed day in the combpined State of Andhra
rpradesh, reads as under:-

"GO, Contracte: (1) Where, before the appoin ag day, the exisang
Srata of Andhra Pragesh has made any contract /o the exarcise of s
Executive power [ any purposes of the State, that contract shall!

(2} i the purposes af the contract are, o ami fram the appainted
dav. exclusive purposes of either of the successor States of Anzhra
fradesh and Telangana, then it shall be gegmed to have begn made in
prpieise df the Bxecutive power of thar State and the jabiity shai be
discharged by that Slate) and

A

ic)

1i. & plain reading of the above provision it Is wunderstood that even

if a contract/agreement had been entered before “he appointed day it




15 deemed Lo have been execyurad by the Starte of Andhra FPradesn and
by [he State of Telangana respectively, as the casa may be, In exercise
of Its executive powor of that State and the oDigations and liabilitias
shall have to be discharged by that State,

12. The parties are free ta agree on the place (seat) of arbitratinn
under Section 20 of the Act. Frem the arbitraticn claysa mentioned in
the agreement, it is clear that the parties with cansensus have chosan
the Courts at Hyderabad as the Place for resciution of any disputes
and the Courts at Hyderabac wil have exciusive jurisdiction. Section
GG {1) of the 2014 Act Mutatis mutandis apply to situatians where
there s no "place” chosen 2y the parties, in thic rase the parties
have chosen the “place” which is binding under Secrion 20 of the 1995
Act de-hars Section 60 (1) (a) of the 2014 Act,

13. 1ILis to be seen that, as on the date of executing the agreemeant,
the office of the petificner was at Hyderabad, in the arstwhile
combined State of Andhra Pradesh, and now the office of the petitioner
is shifted and falls In the residuary districts under Section 4 af the Act
Z014. But, as notad abowve, under Section 20 of the 1996 Act, the
narties 1o the agreement dated 2£3-06-2012 have chasen the “place”
e, the Courts at Hyderabad as having exclusive jurisdiction 1o AR
the dsputaes arising sut of the fgreement which Is statucarily
permissinle. Even otherwisa, the work under the contract |s said g
ngve Dean executed i the residuary districts of tha State of Andhra

Fradesn and it is not an imolausible situation that the work is to be

——




executed In the district which falls under Section 3 of the 2014 Act af
the newly carved out State of Telangana and the office of the
petitioner s shifted to residuary districts of the State of Andhra
Pradesh. Section 60 {1} {2) of the 2014 Act is carved ocut only for the
purnase of discharging the liaollity by the resnective States put coas
rat have the impact of taking away the power canforred ino cther
statues elsewhere, hence this Court has Jurisdiction; as in contractual
matters wherg the parties take recourse fg the provisions of the 1994
ACT and wnere the parties to the contract specify Lo submit themselves
to the jurisgiction of the Caurt at a particular place. anly such Court
will have the jurisdiction to deal with the matter as parties intended ta

exclude the jurisdiction of all other Courts,

HPOINT (iii)::

14. The other substantial issue for the consideraticn is whether the
pravisions of the Act 1996 override the prowvisions of tha 2014 Act,
'he Act 1996 is a self-contained Code when compured ta the 2014
ACL. Now, the guestion is where two provisions of the two statues
LIOsE-Nre on @ particular issue, which of the two Acts wadid prewvad. In
temman parlance it |s by and large established that when twa special
statutes contain non-obstante clauses, the latter statute would
prevail. The rationale benind this is that the Legislature at the time of

™
the enactment of the (atter statute was aware of the carlier legislatian

Containing a non-obstante clause and if it wanted that latter enactment

should  not prevail, it would provide that pravisiors of the earlier



eractment would continue to apply, But there are situations whicn an2
cometimes, unforezeen and certain pravisions of both the Acts seem Lo
gperate thern  obscurity prevails, in such @ situations, as far as
nossible and as muck as necessary harmanious irterpretation 15 the
orly course apen to resclve the finer paints of law.

15. The Supreme Court in many cases have ruled an the validity of
the exclusive jurisdiction clause. In HAKAM SINGH vs. GAMMON
(INDIA) LTD.?, it was held that whenever it has been specified in the
contract that & particular Court shal! have jurisdiction, then, the cther
Courts otherwisa having a wvalid jurisdiction will not entartam such
disputa proceedings and anly the particular Lodrl as agreed 2y the
parties skall try the proceedings. Tnerefore, Ine valldity of the
exclusive jurisdiction clause Is not disputabls, Lo SWASTIK GASES
PVT. LTD. vs. INDIAN OIL CORPORATION LTD.® ir smizr facl
cituation held that thouch the cause of action arcse entiraly Wit
Rajasthan, as Courts &t Kolkata had Deen conferred  exciusive
jurisdiction, by the contract between the partigs, the jurisdiction to
deal with all the matters pertaining to the arbitration agreement would
vest with the Courts at Kolkata and the jurisdiction of Courts in
Rajasthan wouid be completely excludec.”

16. Courts in Ingia have taken a pro-grbitration stance including in

“he latest decision n DECCAN PAPER MILLS CO. LTD. Vs REGENCY

TLI0TH) S0 2hA anpagy 287
ORI SOE




I"l,_

i1
MAHAVIR PROPERTIES’, the Courts have accorded primary
imoortance to party autonemy. The exclusive jurisciction clause is
hased of a similar principle. The same is reiterated in INDUS MOBILE
DISTRIBUTION (P) LIMITED vs. DATAWIND INNOVATIONS
PRIVATE LIMITED®. In this case, the clause dealing with arbitraticn
clauce stated that arbitration shall be congucted al Mumbai but
another clause stated that all disputes and differences of any kind
whatever arising out of ar in connection with the agresement shall be
subject to the exclusive jurisdiction of Courts of Mumbai cnly. The
Supreme Court referred to Section 2(1)(e) and Section 20 of the Act
and held that both above clauses make it clear that jurisdiction
axclusively vests in Mumbai Courts, and that the seat of arbitration is
Mumba, It was observed that an agreement as to seat of an
=rhitration is analogous to an exclusive jurisdiction clause, and once
rhe sest af a-bitraticn has been fixed, it would be in the nature of an
sxcluswve turisdiction clause as to the Courts which exercise
suonrviscry powers aver the arbitration. The Supreme Court &S0 heid
that tha neutral scat chosen by the parties may not have jurisdiction
under any of the provisions of Section 16 to 21 of Code of Civil
Procedure but still that court would have jurisdiction by virtue of seat
of Arnitration chosen by parties. Para 20 of the saic decision is in the

following terms:- g

SOED-B0C Onlaee 20 G508
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20. A conspectus of all the aforesaid provisions shows
that the moment the seal is designated. it s akn ro an
gexciusive jurisdichion ciguse. On the facts af the prosom cose,
i5 clear chat the sogt of gribitration is Mumbal ang llause 16
fUrther makes i clear that jurfsdiction exciusively vests |n rhe
Mirmba) courts, Under the Law of Arbitration, unlike the Cods of
Chvll Procedine which appiies to swits filed in courts, a reference
fo "seal”is a concept by which a neutral venue can he chosen
by the parties to an arbitration clause, The neutral venue may
not i the classice! sense have jurisdiction - fhat /s, no pact of
the cause of actian may have ansen at the neutral venue snd
heitther wouid any of the provisions of Section 16 to 21 of the
CPC be attracted. In arbitration law however, 3s has been held
above, the moment "seat” is determined, the fact that the seat
is at Mumbal would wvest Mumbai courts with exclusive
Jurisdiction for purposes of regulating arbitral proceedings

avising out of the agreement betwesen the partles.”

17. The principle was gonce again upheald in BRAHMANI RIVER

PELLETS LTD. vs. KAMACHI INDUSTRIES LTD®. to the effect that

o

y
e et

once  the parties agree that ‘@ particular Court  will

jurisdiction, other Courts with otherwise legitimate jurisdiction will be

Lunable to entertain the proceedings of such dispute, and anly the

Court agreed tc Dy the parties will be allowed to try the procesdings.

Choosing  of  the seat ([place) of arbitration not  oniy

vests jurisdiction to the Ceourts of the chosen seat (place) but also

implies exclusion of other Courts as well. It is based on the orinciple

of expressio unius est exclusio alterius (expression of one is an

exclusiem Qf the other). Para 32 of the judgrment reads thus: -

TOTE AU I e S RIG




13

37, For answer to the abave guegstion, we have to see the effect
af the jurisdiction Clause in the agreement which prowides thalt the
agreement shall e subecl ©o wrisdhiction of the Courts at Kalkata, It s
3 fact that whitst oroviding for jurisgiction clause /i the agreemaent ifie
words ke “atone”, 'ooly”, "Exciusive” or exCiUsivE tursdiction” fave
net hepn psed But this, in ourowiew, s not decisive and does nol make
any metena gifference, The wntention of the parties—pby having Clause

g in the agreement— is clear and unampiguous thal the courts al

Kolkata shall have jurisdiction which means that the courts al Kolkata
atune shall have jursdiction. It is so because fo- construction af
jurisghction clawse, ke Clause 18 in the agreement, the maxim
expressio unius est exclusio gitenus comes inlo play &s thare is
nathing to Indicate to the contrary. This legal maxim means that
expression of one /s the exclusion of anolher. By making & provision
that the agreement /s subject fo the jurisdiction of the courts at
Kolkata, the parties have impliedly excluded the jurisdiction of other
courts. Where the contract specifies the jurisdiction af the courts al a
carticular place and such courts have jurisdiction te deal with the
matter, we think that an inference may be drawh rhat parties intended
e Bxclude all other courts. A clguse like this js not hit by Section 23 af
rhe Contrace Act @b alt. Such clause is nelther forbidden by law Reribis
ggainst the public policy. It goes not offend Section 28 of the Contract

Act (i any manaer,
'm tha case on hand, thers are no crcumstances so as to take inLo

nlay of the few exceptions to the exciusive iurisdiction clause. The

petitioner has not disputed the validity of the exciusive jurisdicticn

clause and in fact pursuant to the claim petition fled by the applicant-

respondent herein before the learned Arbitrator, the petitioner Is

stated to have filed written statement and has Deen participating in

the arpitraticn proceedings by filing written statement, It is alsoc borne

gut from the record that nolice was iseyed 0 the arbitration

apoiication and on being served, SiWce RG defence ¢could be pul up neT



any counter affidavit was filed, on subjective satisfaction of the case
facts, the arbitration application was allowed on 11-08-2020. This
application to recall the order is filed on 16-02-2021. The petitioner
seems [ have entered appearance on 18-11-2020 befare the Arbitral
Tribunai and after @ lapse of more than six maonths, 2n abjection is

raised as to the jurisdiction oy way of this re-call zpplication.

18. When the exclusive jurisdiction clausa overrides the provis ane of
Section 16 to 21 of Code of Civll Pracedure, similarly Saction 60 {1}
(a) of the 2014 Act cannot override the prolvisiunﬁ of the 1996 Act
and Section 60 (1) (a) is inapplicable where an agreement contains an
exciusive jurisdiction clause; as under 1996 Act, under Section 20 {171,
autoramy 15 given to the parties  to choose the “place” of Arkitration
inciuding submitting to the jurisdiction of the Courts in which such
“piace” is situate. On a constructive and harmoniaus  interpretation
of the two provisions of the 1996 Act and the 2014 Act, there = no
cenflict or averlapping between the operation of the said provisions as
already noticed Section 60 (1) (a) of the 2014 Act only fastered the
liability cn the respective States arising under the Cantracts entared

Inta on or bafore the appointed day 2. 02-06-2014. Apoplying this



a~alagy, thera s no reason why this Court lacks jurisdiction to
entertain the arbitration applicetion, the pomt is answe-ed accardingy.
18. In the circumstances, there is no error apparent on the face af
recard muchiess any guestion of law is pointed out to take a differant
view, than the view taken earfier in the case. The interiocutery

application being 1A No.l of 2021 is accordingly dismissed.
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HIGH COURT
DATED:30/07/2021

ORDER

.LA.NO.01 OF 2021
IN
ARBITRATION APPLICATION No.41 of 2020

DISMISSING THE APPLICATION. o




