IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

THURSDAY THE THIRTIETH DAY OF JULY
TWO THOUSAMD AND TWENTY

PRESENT

THE HONOURABLE SRI JUSTICE M.S.RAMACHANDRA RAQ
THE HONQURABLE SRI JUSTICE T.AMARNATH GOUD

CIVIL MISCELLANEOUS APPEAL NO: 187 OF 2020

Appeal Under Section 37 of the Arbitration and Conciliation Act, 19986
against the order dated 03-03-2020 in Arbitration Q.P. Mo, 125 of 2019 on the file
of the Court of the X| Additional Chief Judge, City Civil Court, Hyderabad.

Eetween:

V. Ashok Kurmar, S'o Late Mr. VK. Chow Aged about 46 years, Oce. Business, Rio
Flot Mo 81, Navnirman Nagar, Behind Bharatiya Vidya Bhavan. School, Road Mo 71,
Jubilee Hills, Hydarabad, Petitioner

AND

1. Rajesh Mathur , S/olLate Raj Karan Mathur, Aged about 54 Years, Oco.
Business, Rio Flat Mo 402, Krish Vally, Mithalia Nagar. Road Mo 12, Banjara
Hills, Also atl H Mo 11-4-810, Flat Mo 610 B Block, AT Guards, Radhils,
Hyderabad Also at H No 262, Kismathwa willage, Near Hanuman Temols,
Rajendar Magar,

2. Dr. Pilli Raju, S'o Filli Yadagin, Aged about 53 vears, Occ. Medical Practioner,
Fio H Mo 3-114, Hanuman Magar, Chaitainyapun, P and T Colony, Sarcornagar,
Fanga Reddy District

3. Raj Kumar Kimtee, S/o Devender Singh Kimtee, Aged 47 years, Oce. Business,
Rfo 4-5-171, Haemath gunj, Sultanbazar, Hyderabad. ...RESPONDENTS

1A NG: 2 OF 2020

Petition under Section 151 CPC praying that in the circumstances stated in the
affidavit filed in support of the petition, the High Court may be pleased be pleased 10
pass snd order directing respondent No 1 to depositffurnish surety for 3 sum of Rs.
1, 87,680,000/~ (Rupees one Crora Eighty Seven Lakhs Fifty Thousand) forthwith, and
in the event of his failure order attachment before judgment in respect of the schedule
property e all that flat having built up area of 2414 5q. Feeal including the common
areas and baiconies and bearing Mo 402, situated in South wing of Krishe valioy
including two (02) Mo, of car parking and undivided share of extent of 76 50 Yds,
gituzted 21 5 Mo 29/77, TS Mo 26, Block - K, Ward No 12 of Sved Magar, First Lancer,
and bearng Muncipal house No(s) 10-5-385/656/C, 10-3-385/558/B, 10-5-385/65/D,
10-5-391/50/8, 10-5-391/10/A, 10-5-391/10/1/D, 10-5-381110/1/E, 10-5-385/55/E. 10-
B-ARRSERMA . 10-5-385/3/A ) 10-5- 320/8/4, 10-B-301/5/4, 10-B-2301/5/4/8 and 10-5-
54/1, Hyderabad, Telangana and bounded by: North: Corridor and Entrance, South:
Qpen o Sky, East: Open to Sky, Wast: Open to sky till tha time of disposal of the
arbitration proceedings .



1A NG: 3 OF 2020

Petition under Section 151 CPC praying that in the circumstancas slalad in the
affidavit filed in support of the petition, the High Court may be pleased to recsive the
documants as additicna! material papers.

Counsel for the Appeallant: SEI VIVEK JAIMN
Counsel for the Respondent No.1 : BRI V. SRINIVAS
Counsel for the Respondent Nos, 2 & 3 : None appearad

The Court made the following: ORDER



HONOURABLE SRLJUSTICE MLS. RAMACHANDRA RAO
AND
HONOURABLL SRIJUSTICE T AMARNATH GOLD

CIVIL MISCELLANEOLS APPEAL No.187 of 20210,

JUDCGMENT: fper Hon"nle 5rJustice M_S . Ramachundm Raa)

Heard S Vivek Jain, l2ameg counsel for appellant and Sri

T . |
VoSrinivas, leamed counsel for 17 respondent,

This appeal is preferred by the appellant challenging the order
cd N3-03-2020 in AO.P No. 125 of 2019 of the X1 Additonal Chief

Judge, Lt'ir.}' Civil Courd, Hyderabad.

The stamd of the appellant in the O.F

3. The said G, was Nled by the appellant against the respondents
under Section @ of the Arbitration and Conciliaton Act, 1996 (for
short “the Act™) 1o direct the |™ respondent to fumish surety for a
sum of Rs LB7.50,000/- forthwith and in defaull, 1o attach the

schedule property mentioned in the A.O P, before judgment

4. The case of the appetlant in the A.CLT. was that the appellant
was & businessmun and was a [Tiend ol respondent Nos. | and 2, who
5 . . . Py " C] . oy F
were doing real estate business: that |7 respondent imformed the
qppellant that he is doing real estate business and that he 1s
develeping a lavour in Shamshabad and 15 negotiating for purchase
ol lend [om one Krshna Reddy and Srikanth Reddy in
Sy Moo AAN w 6 AAM of Kishanguda village, Cotpally Gram

Manchayatr, Shamshabad Mandal, the |7 respondent iold the



appellant that the land was available at Ks.3,08,00,000/ per acre
and i the said land is purchased, it can later be sold as plols and
appellant can make good profits, The appellant contended that he
agreed to invest Rs.1,E7,30,000/- for propornonate share of land
along with D Pilli Raju gam respondent) and respondent No.l; that
appellant and respondents also agreed to purchase the land jointly as
per investment ratio; that an area of 13,000 sgvds  could be
avatlable after development. which would be sold at Rs. 15,500/ per
si. vil; and that the entire transaction would be completed within 6l
days from the date of entering into Memorandum ot [nderstanding

dr09-09-2014,

5. The appellant claims to have made the said pavmeant o
1 ¥ respondent, but alleged that 17 respondent kepl him in dark; that
the appellant came 1o konew that the 17 respondent along with his
wife and one Balakrishna colluded among themselves and obrained
two agreements of sale from Krishna Reddy and Srikanth Reddy,
lthe omginal owners of the land in [avour of another associale
Mz Amarat Fstates Private [imited for the above land and that the
1" respondent had chested him. He claims o have lodgead

FARNo. 7392019 on 18-11-201% before the X1 Additional Chief

Metropolitan Magistrate; Wampally, which is pending investigation.

6.  The appellant alleged that if the 1% respondent suceeeds in
selling away the his assets, the appellant would not be abie to

recover the amount paid by him Lo the 1% respondent.



LT

7. He relied on arbitration clause in the Memorandum of
Linderstanding an¢ filed O, stating that he ntends 1o inmtiate
arbutration proceedings agamst the respondents and inoorder to
arezesve the properiy. interim measares under Sec® such  as
attachment of the assets of the | respondent before judagment be

aranted,

e stand of the 1° respondent in the O

# The 17 resporudernt filed @ counter apposing the said contentions,

4!

4. He contended that he had never asked the appellant for
investmgnt in the venture and the appellant and his friends
pressurized the 17 respondent to include them in the venture because
of possible profits, He admitted entering inte Memorandum ol
Lnderstanding with the appellant and others, but stated thal the
appellant did pol invest the wtal amount n Ume as per the
understanding hecause of which the 17 respondent suffered heavy
loss, He denied that he received any cash from the appellant w
fullil the terms of the Memorandum of Understanding. He
contended that he did not receive Rs 1,47,00,000/- through his
personal account from the appellant for investment in the real estate

husiness. He denied playing any fraud on Lthe appellant,

10, He blamed the appeliant for paying fraud on him and colluding
with respondent Nos2 and 3 and stated that the appellant never
cooperated with the 17 respondent to complete the transaction with a

fair mind and threatened him with false and [labricated criminal



cases. He also claimed to have lodged a criminal complaint on 17-

12-2019 with the Banjara Hills Police Station against the appellant,

11, According to him. clause-3 of the Memorandum of
Understanding is the arbitration clause, bul it can only be invoked 1f
the Project commences and in case 1[any disputes arising during the

Lirmge of profit sharing only.

12, According o him, arbitration proceedings cannot be mitiated
since the Project had not vet commenced and Section 9 of the Act

also cannat be invoked tor any interim measures.

|3. He also stated that no request has been made by appellant by
pssuing any nolice for appointment o an arbitrator.  He further
raised a plea that Memorandum of Understanding 15 unregistered
one and 15 not admissible in law. He smated that if the appellan:
intends to recover any amount, he ought to have filed a civil suil.

bul he cannol initiation arbitration proceedings.

|4, The 2™ respondent remained ex parie in the O.P. The appellant

himself tiled memo stating that 3™ respandent is a proforma party.

The order of (ke Cowet below

1 5. Inthe Court below, the appellant filed Exs.P-1 to P-§.
L, By order dtO3-03-2020, the Court below dismissed the OUP,

7. After reflerring 1o the contentions of the appellant, it observed
that the material filed by the appellant no doubt discloses about

transfer of Rs 1.47,00,000/~ by the appellant to the 17 respondent



in

and that Ex.P-4 sale deed dt26-04-2019 relates 10 the propemty
belonging to 17 respondent which is mentioned as *A° schedule

property in the O.P,

fE. It then referred W Clawse-5 of the Memorandum  of
Linderstanding between the parties which states that “in the event of
any dispute or difference arising beiween the parties during the
pwafect pelaling (0 gy kalter corcerning the Dusiness, the same
shiall bhe decided e a reference w an aviirradion duly apprainted by
the pargners and the decision of the arbiirator shall be final and

hinding upon the paviners
£

9. 11 then interpreted the said clzuse to mean that as per admitted
facts, the project had not yel commenced and the arbitration clause
would apply enly with reference to dispute which arose betwseen
them during the course of the project; and the appellant had no nght
o invoke Seeton 9 ol the Act belore commencement of the project.
it also observed thar the appellant had not made any request for
tnitiating the arbitrabion pursuant to the arhitration clause and the
appellant had not filed any sgreement of sale relerring o any
Memorandum of Understanding for purchase of land. 1t held that
the allegations in the OUP. that 17 respondent was tving o leave
|ndia and jurisdiction of the Courr by selling propermies to avoid
mavments as alleged in the (UP. is not sufficient to grant any interim

relief 1o the appellant.

20 Challenging the same, this appeal is Gled.



The present Appeal

21, 1t is contended by the leaned counsel for appellant that the 1
respondent bad unequivocally admitted not only execution ol the
Memerandum of Understanding de.09-09-2019 but zlso receipt ol
[R5, 1, 4700000~ to his personal account, but did naol oller any
explanation as o whal happencd o the money received by the
appellant and therefore the Court below should have allowed the
O.P, and directed the respondents to provide security tor the claim
and in defuult restrained the 17 respondent lrom alienating the
subiect property.

He contended thal non-issuance of notice mvoking arbitration

z
bafore filing application under Section 9 of the Act does nol
disentitle the appeilant for interim measures under Section 8 of the

Aot

e stated that 3 notice was 1ssuad o
| 2-02-2020 secking appointment of an arbitrator and this was not

noticed by the Court below.

Aceording to him, the property which was proposed to be
developed under the Memorandum of Understanding dL09-00-2019
row stands sold o M/s. Amprat Estates which is an associate of the 17
respondent and even if independemly the transaction had not
materialized, the 17 respondent cannol retain the amounts received
from the appellant. According to him, arbivation Clause-5 in the

Memorandwm of Understanding covers the situation in the case and



the Court below erred in holding that the said clause would apply

onky alter commencement of the project,

22, Learned counsel for 17

respondent, however, contended that the
order passed by the Court below is justified and 1t is a well

constdered one which did not warrant any interferance by this

Court.

He  reitersted  that  the Memorandum  of  Understanding
Jr09-09-2019 would come into operation only after the land was
purchased and project commenced and since purchase ol the land
wis gl concluded,  the Memorandum  of  Understanding s

ineperative and the arbitration clause therein cannot be involed.

I s submitted that purchase ol land contemplated in the
Memorandum of Understanding has not commenced and the
arhitration clause 15 available to be invoked only it disputes arose
during the execution of the said project. He placed refiance on the
wagments of the Supreme Court in Adhunik Steels Lid., Vs,
Orissa Manganese and Minerals Pvt, Ltd' and Raman Tech, and

Process Enge. Co. and Ors. Vs, Solanki Traders®,

23, We have noted the contentions of both sides.

INhe eonsideration by the Cour

240 The  Memorandum ol Understanding d1.09-00-2019

contemplates that the parties to the said Moll bad entered Into




agreement of sale in respect of the land admeasuring Ac.3.38 gls al
Kishanguda willage, Ootpally C(wam Panchayat, Shamshabad
Mandal; that the appellant had contributed Rs. 187,530,000/ that the
share ol the appellant 1s 253% 10 the land; and the pamies 1o the
document would develop the land into plots and sell it al

Rs. 15,5000 per sa. vd within 60 dayvs from the date of Moll

25. Clause-5 of the said Memorandum of Understanding states:

“3 tw e peenr o any disple ar gifference harween the paviaers
during the project reluting (o any maller cancerning e busoness
the yame vhall be decided by @ reference. fooan arbiratiog duly
gyl By Whe poorinery el the decian af e eeliiraiioes i

fe fined and binding wpan all the paviners.
26, 1f our considered opinion, the project contemplated under the
Moll iz the sale of land alier making plots alter providing various
armenities Le, roads, parks cte, . but there must be sale of the land by
the original owners of the property to the 17 respondent and the
appellant  for the project to commence,  Withou: sale of land in
favour ol the parties 1¢ the Moll, it would not be possible o them o

seell 1t to third parties alter making plots:

27, Admittedly, no sale deed was executed in favour of any af the
parties to the Mol by the owners of the land and even according w
the appellant, there was a sale deed executed by them in favor of

i x [} [t '] ) : = . - - % * .I . .
Mis.Amaratl Lstates, which 1s an associate ol the |7 respondent.



28, Therclore the project in question did not Tractily at all since the
land is now sold to a third party M/s. Arnarat Listates by the original

VA IS,

29, A close reading of the arbitration clause indicates that it would

eperate only o resolve the dispute or dilferences ansing during the
preeect. [F the project itself had not commenced, then the arbitration

clause cannot he invoked.

3L The Court below had correctly interpreted the clause in our
ominton and rightly held that the appellant cannat invoke the said

arbitradon clause or Section 9 of the Act for interim measures.

31 We therelore do not find sny error or inflirmity in the order
passed by the Courd below warranting meecference by us in exercise

ol appellate junsdiction,

32, Accordingly the appeal lails and it is dismissed. No cosls.

13, Pending miscellansous petitions, if any, shall stand ¢losad,

Sdi-M.SANTHI VARDHANI
JOINT REGISTRAR
HTHUE CaPri o
SECTION'OFFICER
To

1. The Xl Additional Chisf Judge, City Civil Court, Hyderabad.

2. One CC o SRI VIVEK JAIN Advocate [OPUC]

3. Lne CC to SRIK. L. B. KUMAR Advocate [OPUC)

4. One CC o S0 V. Snnivas, Advocate (OTLUC)

5. Pwo CD Copies
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HIGH COURT
MSRJ & TAJ
DATED:30/07/2020

ORDER
CMA.No.187 of 2020

[ismissing the ChA withaut costs
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