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JUDGMENT & ORDER

(Arindam Lodh, J)

This appeal has been preferred by all the three convicts
named above, questioning the judgment and order of conviction,
dated 18.11.2015 and sentence dated 20.11.2015, in case
No.S.T.34(ST/S)/2014, passed by the learned Sessions Judge,

South Tripura, Belonia whereby and whereunder, the appellants had
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been convicted under Sections 302, 201 and 120B read with Section
34 of IPC and sentenced them to suffer R.I. for life and to pay a fine
of Rs.5,000/- each, in default to suffer R.I for one year more for the
offence punishable under Section 302 read with Section 34 of IPC,
and also sentenced them to suffer R.I. for three years and to pay a
fine of Rs.2,000/- each, in default to suffer R.I. for three months for
the offence punishable under Section 201 read with Section 34 of
IPC, and again, sentenced them to suffer R.I. for life and to pay a
fine of Rs.5,000/- each, in default to suffer R.I. for one year for the
offence punishable under Section 120B of IPC. It was ordered that

all the sentences shall run concurrently.

2. The background facts of the case, may be noted in brief,

at the outset, are as under:

3. The deceased-Ankiajoy Mog, the husband of the
complainant-Smt. Maching Mog, went to Sabroom on 13.02.2014 to
lift one SPO driver with his motor bike, bearing number TR-03-
4777(Suzuki). While returning on the same day from Sabroom, her
husband while reached at Satchand, at about 2015 hours she
received information through the mobile phone of her husband
bearing number 9615792795 that the headlight of his motor cycle
was disturbing and she had been informed that he would be
reaching soon. On the same night, at about 2215 hours, while the
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husband of the complainant reached near Kalachhara, he again
informed her over mobile phone that he would reach after
sometime, but, the husband of the complainant did not return home
at that night. On the following day, i.e. on 14.02.2014, in the
morning, the complainant tried to communicate with her husband
over mobile phone, but, the same was found to be switched off.
Then the complainant along with other villagers searched the
Shakbari and nearby area. During the search, local people and
police on 16.02.2014 recovered one pair of hawai chappal(white
colour) identified to be of her husband in the jungle of Shakbari
near NH-44. The complainant suspected that her husband might
have been kidnapped with the intention to kill and also to take away
the motor bike. Thereafter, she lodged the ejahar before the
Officer-in-Charge of Manubazar Police Station, narrating the above

facts.

4. Accordingly, the case was registered as Manubazar P.S.
Case No0.19/14 dated 18.02.2014 under Section 364 of IPC. Being
entrusted with the case, S.I. Sri Sahadev Das of Manubazar P.S.
took up the investigation and as per his prayer, Sub Divisional
Judicial Magistrate, Belonia, later on, added Sections 302, 392, 201

and 120B of IPC.
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5. The body of the deceased-Ankiajoy Mog was recovered.
The motor bike and mobile set of the deceased were also seized on
the basis of the disclosure statement made by the accused-persons.
Post-mortem was conducted, report of the post-mortem
examination, SFSL report, report of analysis of CDR & SDR and IMEI
and tower location of the mobile phone of the deceased were
collected and the accused-persons were arrested and the weapon of

offence used in the crime was also recovered.

6. On completion of the investigation, police report was
submitted. On the basis of the police report, the learned Sessions
Judge had framed charges under Sections 302, 201 and 120B read
with Section 34 of IPC against the accused-Rajyaram Tripura,
Swarna Kr. Tripura, Bijoy Kanta Tripura and Durjyadhan Tripura. It
was found that the accused-Rajyaram Tripura was juvenile and he
was directed to appear before the Juvenile Court, Belonia by the

learned Sessions Judge.

7. Accordingly, the case was proceeded against the three
accused-persons, namely Swarna Kr. Tripura, Bijoy Kanta Tripura

and Durjyadhan Tripura.

To bring home the charges as stated above, as many as

42 witnhesses were examined and 53 documents were introduced
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along with some material objects. The accused-persons denied all

the charges levelled against them and claimed to be tried.

8. After completion of recording of evidence, the accused-
appellants were examined under Section 313 of CrPC, where they
denied the incriminating materials appeared against them and they

pleaded their innocence.

After hearing the arguments of both the sides, the

learned Sessions Judge declared the sentence as aforestated.

9. Being aggrieved by and dissatisfied with the conviction
and sentence, the appellants preferred the instant appeal before

this Court.

10. We have heard Ms. R. Purkayastha, learned counsel
appearing for the appellants as well as Mr. Ratan Datta, learned P.P.
appearing for the State and scaled the judgment as relied upon by

the parties to the /is.

11. Supporting the appeal, Ms. Purkayastha, learned counsel
submitted that the entire prosecution case depended upon the
acceptability of evidence relating to recovery purportedly on the
basis of disclosure statements given by the appellants while in
custody. Her submission is that the day the accused-persons were

arrested, their disclosure statements could have been recorded,
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but, that was not done intentionally only to improve and exaggerate
prosecution story phase-wise. She argued that there were several
circumstances which would show that the prosecution had tried to
create evidence. The crux of her submission is that the prosecution
has failed to establish its case and has presented a fabricated and

concocted case to falsely implicate the appellants.

The prosecution story is that after taking up the charge
of investigation, the investigating officer consulted the CDR & SDR
department in respect of the mobile phone of the missing person.
Investigating agency was able to detect one Rajyaram Tripura
linked with the mobile of the missing person. Being asked, the said
Rajyaram Tripura disclosed the names of the other appellants.
Thereafter, all the four persons were detained and they were
interrogated at the police station. They confessed that they
committed the crime killing Ankiajoy Mog. The police arrested the
four accused-persons on 19.02.2015 at 1.35 am at night. The
accused-persons led the investigating team towards the place of
occurrence and thereafter, they led the police towards Abhang para
jungle, where they had hidden the dead body in a /lunga class of
land. After discovery of the dead body, they further led the police to
recover the mobile, bike and /athi(the weapon of offence) and other

articles of the deceased person.
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12. Mr. Ratan Datta, learned P.P. submitted that there was
no eyewitness to the incident, but, there is strong circumstantial
evidence against the appellants. During investigation, all the four
accused-persons had made disclosure statements regarding the
concealment of the dead body as well as the bike, mobile phone
and weapon of the offence. The disclosure statements were
recorded by the investigating officer in presence of the responsible
witnesses. Consequently, the dead body, mobile phone, bike and
lathi were recovered. Learned P.P. further submitted that the
articles were recovered as per the leading to discovery statements,
which clearly suggested that the accused-persons committed the

offence and the case had been proved beyond doubt.

13. Ms. Purkayastha, learned counsel for the appellants in
her counter reply completely denied all the allegations brought
against them and submitted that the deceased was missing from
13.02.2014, but, the missing diary was lodged on 15.02.2014 and
the written ejahar was made on 18.02.2014. There is no
satisfactory explanation regarding delay to lodge the missing diary

as well as ejahar.

14. In response, learned P.P. submitted that the trial Court
had considered all the materials on record and found the evidence
cogent and credible. The disclosure statements and pointing out
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memorandum and other circumstances aptly proved the guilt of the

accused-appellants beyond doubt.

15. Indisputably, the prosecution case was set in motion on
the basis of GD Entry dated 15.02.2014 which was transmitted to
Manubazar PS on 16.02.2014 disclosing that one Ankiyajoy Mog
was missing. Vide Manubazar GDE No.515 dt. 16.02.2014, SI
Sahadev Das(PW-41) started searching and found one hawai
chappal lying near Chota Sakhbari jungle. On his call, Maching Mog,
the wife of Ankiyajoy Mog came to the spot and indentified the said
chappal as that of her husband, which was seized by a seizure
list(Ext.-P/2) in presence of Apha Mog(PW-1) and Neo Mog(PW-4).
On 18.02.2014., Maching Mog lodged a written ejahar alleging that
her husband Ankiyajoy Mog might have been kidnapped. After
registration, PW-41 being endorsed took up investigation. After CDR
& SDR analysis in respect of mobile number of the missing person
the name of one Rajyaram was detected to be linked with the said
mobile. On that night itself PW-41 went to the house of Rajyaram
Tripura and on being asked he disclosed the names of Swarna
Kumar Tripura, Bijoy Kumar Tripura and Durjyadhan Tripura. He
detained all the four persons for interrogation. During interrogation
they confessed that they committed the crime. They were arrested

at night at 1.35 am on 19.2.14. Four mobiles belonging to the said
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accused persons were seized(Ext.-26 series). On identification in
course of trial those mobiles were marked Exts.M.O.(iv) series. In
the morning on requisition, PW-39, Subrata Banik, the Executive
Magistrate came to Police station when in his presence and in the
presence of other withesses including the officer-in-charge of the
PS, the investigating officer i.e. PW-41 recorded the disclosure
statements(Exts.-27 series) of all the four accused persons wherein
they disclosed as to why, where and how they committed the
murder; where they hid the dead body; how it was carried on and
the whereabouts of weapons of murder and other related articles
like bike, mobile, etc. of the deceased. Thereafter, the accused
persons led the police officials and other persons including a
videographer(PW-12), firstly, towards the place of occurrence.
Sketch map of the PO as PO-1 along with index were prepared
(Exts.28 and 29 respectively). Blood stained mud was seized from
PO-1(Ext.-30). Thereafter, the accused-appellants led the team
towards Abhangpara jungle and showed the dead body in a lunga
class of land which was hidden and covered by a gunny bag and
grasses. The police seized the gunny bag and also some blood
stained grass and muddy soil from that place by preparing a seizure
list(Ext.-31). After recovery of the dead body inquest(surathal) over
the body was conducted and a report thereby was prepared(Ext.-

32). Site map was prepared and identified as PO-2(Ext.-33) along
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with the index thereof(Ext.-34). On that spot itself IO had examined
and recorded the statements of four witnesses. Thereafter, the
team along with the accused persons returned back to PS when the
IO had prepared the pointing out Memorandums(Exts.-35 Series) in
respect of recovery of the dead body of Ankiyajoy Mog in presence
of the witnesses where they put their signatures. Body was sent to
the hospital for post-mortem examination. At 1330 hours IO had
seized CDR & SDR of mobile No0.-8413876327 containing 20
numbers of pages along with details of IMEI numbers(Ext.-36),
which were kept in the judicial docket. Being identified, said CDR &

SDR are marked as Ext.- MO(v) Series.

16. The accused persons were forwarded to the Court of
SDIJM with a prayer for six days police remand and for adding
Section 302/392/201 and 120B of IPC which were allowed. After
post-mortem examination, wearing apparels and viscera of the
deceased were sent through a constable which were seized by
preparing a seizure list(Ext.-37). CD cassette from the videographer
who videographed the leading to discovery was also seized and
being identified during trial it was marked as Ext.-M.O.(iii). The
seizure list was marked as Ext.-P/2/2(A). Withesses were

examined.
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17. In the similar manner, on 20.2.2014 being interrogated
on the basis disclosure statements bike and mobile phone of the
deceased were recovered from the place where those were

concealed.

18. PW-42, Krishnadhan Sarkar took over the charge of
investigation from PW-41 being endorsed by the O/C of the PS. He
engaged secret source. He interrogated the accused on 26.2.2014
when they disclosed about the weapon of offence and it was a
“lathi”(hard stick) by which they killed the deceased Ankiyajoy. The
accused persons led the team to those hidden places wherefrom
PW-42 recovered the /athi(weapon of offence) and a branch of tree
by which they had carried away the body of the victim to conceal in

a jungle.

19. The disclosure statements(Exts.-27 series); the pointing
out memorandums(Exts.-35 Series); the papers relating to mobile
no.8413876327(Ext.-36), mobile no.- 9615792795 belonging to the
deceased Ankiyajoy Mog inserted and used by Rajyaram Tripura,
one of the accused persons and conversation with other co-accused
through the same mobile of the deceased; are of relevance for they
gave the leads that solved the murder mystery discerningly connect
the accused persons, the appellants herein with the crime in
question.
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20. It is at this juncture, reminded us the submission of the
learned counsel for the appellants that the information by way of
disclosure statements having been made under police custody
tantamount to confessional statements, therefore hit by Section 162
of CrPC as well as Sections 24, 25 and 26 of the Evidence Act and
inadmissible in evidence. According to the learned counsel, only the
discovery part may be admitted to evidence under section 27 of the
Evidence Act. She further submitted that the learned trial Court
committed serious error to convict the appellants on the information

supplied by the accused in police custody.

21. Before we elucidate and elude the evidence on record in
detail we would like to examine the legal position on relevance and

admissibility of this evidence.

22. Criminal cases are set in motion on the basis of report of
commission of offence committed by person or persons. In some
cases there is direct evidence and some are based on circumstantial
evidence. Investigation agencies undertake investigation and arrest
the offenders, collect the relevant incriminating evidence. When
there is no clue the Police after bringing the suspects in their
custody interrogate them to unearth the truth. During interrogation
if they commit any offence they inform the police about the details

of the crime and on their inputs the investigation agency proceed,
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make arrest, nab the culprit/culprits involved in the crime, recover
the victim and other articles or weapon/s used in the crime as the

case may be.

23. Here, in our opinion, if the information supplied by the
accused in custody of the police of committing the offence is
summarily rejected in the guise that those are statements amount
to confessions within the meaning of section 24 of Evidence Act
being made in police custody, then, perhaps the entire scheme of
investigation would be meaningless. This leads the court to do the
most arduous and complex task of evaluation which part would be
legally admissible. In a case based on circumstantial evidence and
discovery of facts the information furnished by the accused should
be split up- that part of the information which leads distinctly or
immediately to the discovery of facts and that part of it which does
not in itself lead to any discovery. The former is admissible under
the scheme of section 27 of Evidence Act being that finding or
discovery of facts having confirmed the accused’s statements
relating to those facts, that portion at least cannot have been false.
As to the rest, it is strictly excluded as coming within the purview of
Sections 24, 25 and 26 of the Evidence Act which suffers the rigour
of statements being self-incriminatory or confessional nature made

to the police. For instance, we can remember an observation of
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Beaumont, CJ in Bhika vs. R, AIR 1943 BOM 458 wherein he

explained the law in the following manner:

24.

“"This court has pointed out over and over again that a

statement that the accused has committed a murder does not
fall within the category S. 27 because it is statement not
required to lead up to the production of the property. It is quite
enough to say that he would show the property belonging to the

deceased”.

Now, if we look into the entire scheme of Chapter XII of

the Code of Criminal Procedure, then, we may notice that Section

162 of CrPC of 1898 has been redrafted in the CrPC 1973 without

any change in meaning except the addition of Explanations which is

reproduced here-in-below, for convenience:-

"162. Statements to police not to be signed— Use of
statements in evidence.—(1) No statement made by any
person to a police officer in the course of an investigation
under this Chapter, shall, if reduced to writing, be signed by
the person making it; nor shall any such statement or any
record thereof, whether in a police diary or otherwise, or any
part of such statement or record, be used for any purpose,
save as hereinafter provided, at any inquiry or trial in respect
of any offence under investigation at the time when such

statement was made:

Provided that when any witness is called for the
prosecution in such inquiry or trial whose statement has been
reduced into writing as aforesaid, any part of his statement, if
duly proved, may be used by the accused, and with the

permission of the Court, by the prosecution, to contradict
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25.

such witness in the manner provided by section 145 of the
Indian Evidence Act, 1872 (1 of 1872 ); and when any part of
such statement is so used, any part thereof may also be used
in the re-examination of such witness, but for the purpose
only of explaining any matter referred to in his cross-

examination.

(2) Nothing in this section shall be deemed to apply to
any statement falling within the provisions of clause (1) of
section 32 of the Indian Evidence Act, 1872 (1 of 1872 ), or

to affect the provisions of section 27 of that Act.

Explanation.—An omission to state a fact or
circumstance in the statement referred to in sub- section (1)
may amount to contradiction if the same appears to be
significant and otherwise relevant having regard to the
context in which such omission occurs and whether any
omission amounts to a contradiction in the particular context

shall be a question of fact.”

A plain reading of the language of the said provision

clearly crystallizes that a statement made to a police officer under

section 162 is excluded but would not exclude incriminatory conduct

on an accused decrypted and discerned. The section debars the

court from relying on such statement made to police officer in

custody, but, not the evidence relating to the conduct of the

accused prior to the commission of offence, at the time of

occurrence and thereafter, divulged and disseminated by the

accused when confronted or questioned by the police officers. Thus,

the conduct of the accused plays a very vital and significant role in
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criminal trial, particularly, when the prosecution as well as the court

to proceed with the veracity of circumstantial evidence.

Section 8 of the Evidence Act reads:

"8. Motive, preparation and previous or subsequent
conduct.—Any fact is relevant which shows or constitutes a

motive or preparation for any fact in issue or relevant fact.

The conduct of any party, or of any agent to any party,
to any suit or proceeding, in reference to such suit or
proceeding, or in reference to any fact in issue therein or
relevant thereto, and the conduct of any person an offence
against whom is the subject of any proceeding, is relevant, if
such conduct influences or is influenced by any fact in issue
or relevant fact, and whether it was previous or subsequent

thereto.

Explanation 1.—The word "“conduct” in this section does not
include statements, unless those statements accompany and
explain acts other than statements; but this explanation is
not to affect the relevancy of statements under any other

section of this Act.

Explanation 2.—When the conduct of any person is relevant,
any statement made to him or in his presence and hearing,

which affects such conduct, is relevant.
Illustrations
(a) A is tried for the murder of B.

The facts that A murdered C, that B knew that A had
murdered C, and that B had tried to extort money from A by

threatening to make his knowledge public, are relevant.
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(b) A sues B upon a bond for the payment of money. B

denies the making of the bond.

The fact that, at the time when the bond was alleged to
be made, B required money for a particular purpose is

relevant.
(c) A is tried for the murder of B by poison.

The fact that, before the death of B, A procured poison

similar to that which was administered to B, is relevant.

(d) The question is, whether a certain document is the Will of
A.

The facts that, not long before the date of the alleged
Will, A made inquiry into matters to which the provisions of
the alleged Will relate, that he consulted vakils in reference
to making the Will, and that he caused drafts or other Wills to

be prepared of which he did not approve, are relevant.
(e) A is accused of a crime.

The facts that, either before or at the time of, or after
the alleged crime, A provided evidence which would tend to
give to the facts of the case an appearance favourable to
himself, or that he destroyed or concealed evidence, or
prevented the presence or procured the absence of persons
who might have been witnesses, or suborned persons to give

false evidence respecting it, are relevant.
(f) The question is, whether A robbed B.

The facts that, after B was robbed, C said in A’s
presence—"the police are coming to look for the man who
robbed B”, and that immediately afterwards A ran away, are

relevant.
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(g) The question is, whether A owes B rupees 10,000.

The facts that A asked C to lend him money, and that D
said to C in A’s presence and hearing—"I advise you not to
trust A, for he owes B 10,000 Rupees”, and that A went away

without making any answer, are relevant facts.
(h) The question is, whether A committed a crime.

The fact that A absconded after receiving a letter
warning him that inquiry was being made for the criminal and

the contents of the letter, are relevant.
(i) A is accused of a crime.

The facts that, after the commission of the alleged
crime, he absconded, or was in possession of property or the
proceeds of property acquired by the crime, or attempted to
conceal things which were or might have been used in

committing it, are relevant.
(j) The question is, whether A was ravished.

The facts that, shortly after the alleged rape, she made
a complaint relating to the crime, the circumstances under
which, and the terms in which, the complaint was made, are

relevant.

The fact that, without making a complaint, she said
that she had been ravished is not relevant as conduct under
this section, though it may be relevant as a dying declaration
under section 32, clause (1), or as corroborative evidence

under section 157.

(k) The question is, whether A was robbed.
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The fact that, soon after the alleged robbery, he made
a complaint relating to the offence, the circumstances under
which, and the terms in which, the complaint was made, are

relevant.

The fact that he said he had been robbed, without
making any complaint, is not relevant, as conduct under this
section, though it may be relevant as a dying declaration
under section 32, clause (1), or as corroborative evidence

under section 157.”

Here, we find the relevance of Section 8 of the Evidence
Act. The conduct or act of the accused are not dealt with Section 27
of the Evidence Act and does not deal with the conduct or any act of
the accused which are relevant under Section 8 irrespective of the
fact whether such conduct was or was not the result or inducement

by the police(Emperor vs. Nanua, AIR 1941 Allahabad 145).

The word “conduct” was explained by the Court as

under:-

"Conduct” may in certain circumstances include statements as well
as acts, but in doing so it still retains the difference between an act
and a statement. The difference between a statement and an act is
in our opinion clear. A statement must consist of words, be they
spoken, be they written, or be they spelled out, as would be done
by a mute person who spells out words on his fingers, and we are
inclined to think that even words would not always be statements,
as for instance, if a person recited the numbers from 1 to 10, if
one considers a statement in the sense used in S.162, Criminal

P.C. Acts however exclude words and in our opinion cannot be
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translated into words. For instance, if a person points out a place it
is impossible to say whether had he spoken he would have said
“look there” or “dig there” or "“you will find there...” or "I have
buried there...” or "I have committed such and such a crime”. We
are unable to hold therefore that the fact that in the present case
the appellant, by taking in his hands certain articles and handing
them over, made a statement much less can we find that he made
a statement which amounts to a confession. If he also stated
anything whatsoever we do not know what he stated, for none of
the witnesses who have given evidence about this say that the
appellant made any statement whatsoever. We come to the
conclusion therefore that the Full Bench decision of this Court
which refers to statements only has no application in the present
case and that S.8, Evidence Act, applies. From the fact that the
appellant went to two different places and that from each of those
he took into his possession property that was with the deceased at
the time of her murder and handed it over we infer that he knew

that those articles were in those two places.”

26. Further, a careful reading of the said provision along
with the illustrations appended thereto articulates that conduct of a
party, both antecedent and subsequent in reference to a proceeding
or reference to any issue or relevant fact, is relevant, if such
conduct or act influences or is influenced by the same related fact in
issue or relevant fact[Ratilal Mogabhai Vasava vs. State of
Gujarat, 2008 CRI. L.J. 4016(4020)(Guj-DB); A. N.
Venkatesh vs. State of Karnataka, AIR 2005 SC 3809].
Further, unless any act or statement forms part of same
transaction, it will not be admissible in evidence[Gagan Kanojia

vs. State of Punjab, (2006) 13 SCC 516(524)]. Thus, where
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inculpatory information or other clues are revealed by the accused,
evidence of the investigation officer to this effect would be
admissible under Section 8 of the Evidence Act, when the said fact
is corroborated by a third person for the facts testified by the public
witnesses would relate to the conduct of the accused. Further, the
information in regard to that unravel facts would relate to the
conduct of the accused, which were till then unknown to the
investigation officer and which could not have been known, but for
such information coming from the accused when adequately
corroborated and proved by the public witnesses, then only it would
come within the ambit of section 8 and can be relied to prove the
accused’s complicity. However, evidence of conduct when led would
carry credence depending on the facts including the nature of
confirmation and background facts, as is the case of Section 27 of
the Evidence Act. Probative value and weight are to be measured

depending on the factual matrix of each case.

27. Sarkar on Law of Evidence, 18 the Edition, 2014, Vol.-1,
at p. 311, has explained the distinction between Sections 8 and 27
of the Evidence Act by way of an illustration in the following

manner.

Where an accused takes the investigating officer and the
Panchas to the dealer from whom he purchased weapon of murder
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the information is inadmissible under Section 27 but the evidence of
the investigation officer and the Panchas that the accused had
taken them to the dealer as corroborated by the dealer is
admissible under Section 8 as conduct of the accused. The evidence
of the circumstance, that an accused led the police officer and
pointed out the place where stolen articles or weapons which might
have been used for the commission of offence were found hidden,
would be admissible as conduct under S.8 of the Evidence Act. In
our discussion in the preceding paragraphs we have already
excluded the entire disclosure statement except the portion which
we feel would be admissible under Section 27 of the Evidence Act or
conduct which would be admissible under Section 8 of the Evidence
Act. We would like to travel and examine more elaborately about
the legal position regarding admissibility with reference to the two
Sections of the Evidence Act for the reason that the application of
the said two provisions keeping in mind the bar under Section 162
of CrPC sometimes creates enough space to confuse the mind of the

court.

28. Firstly, we would like to remember the observation
made in the judgement of the Privy Council in Pulukuri Kottaya v.
Emperor, AIR 1947 PC 67 which was followed in K.

Chinnaswamy Reddy v. State of A.P., AIR 1962 SC 1788 and
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re-iterated in the case of Anter Singh v. State of Rajasthan,
(2004) 10 SCC 657[scc. p.665, para. 17] that it can seldom
happen that information leading to discovery of a fact forms the
foundation of the prosecution case. It was one link in the chain of
proof and the other links must be forged in a manner allowed by

law.

29. The judgement of Pulukuri Kottaya(supra) is still
regarded as locus classicus for interpretation of Section 27 of the
Evidence Act in several cases. It will therefore be worthwhile at the
outset, to have a swift glance at the section in brief and be

reminded of its requirements. It speaks:

"27. How much of information received from accused may be

proved.—

Provided that, when any fact is deposed to as discovered in
consequence of information received from a person accused of
any offence, in the custody of a police officer, so much of such
information, whether it amounts to a confession or not, as

relates distinctly to the fact thereby discovered may be proved.”

The object of making a provision in Section 27 is to
permit a certain portion of the statement by an accused to a police
officer admissible in evidence whether or not such Statement is
confessional or non-confessional. It is now well-settled that Section
27 qualifies not only Section 26 but cuts down the operation of
sections 24 and 25 as well. In State of Uttar Pradesh v. Deoman
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Upadhyaya, AIR 1960 SC 1125, Hidayatullah J., observed that
S.27 “has rightly been held as an exception to ss. 24-26 and not
only s.26”. While dealing with the application of Section 27, the
Supreme Court in Anter Singh(supra), had analysed the provision
in the following manner:[scc. pp.663, 664 and 665 para 11,12, 13,
14, 15, 16].

"11. The scope and ambit of Section 27 of the Evidence Act
were illuminatingly stated in Pulukuri Kottaya v. Emperor [AIR
1947 PC 67 : 74 IA 65 : 48 Cri LJ 533] in the following words,

which have become locus classicus: (AIR p. 70, para 10)

“[I]t is fallacious to treat the ‘fact discovered’ within the
section as equivalent to the object produced; the fact
discovered embraces the place from which the object is
produced and the knowledge of the accused as to this, and
the information given must relate distinctly to this fact.
Information as to past user, or the past history, of the
object produced is not related to its discovery in the setting
in which it is discovered. Information supplied by a person
in custody that 'I will produce a knife concealed in the roof
of my house’ does not lead to the discovery of a knife;
knives were discovered many years ago. It leads to the
discovery of the fact that a knife is concealed in the house
of the informant to his knowledge, and if the knife is
proved to have been used in the commission of the
offence, the fact discovered is very relevant. But if to the
statement the words be added 'with which I stabbed A’
these words are inadmissible since they do not relate to

the discovery of the knife in the house of the informant.”
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12. The aforesaid  position was  again highlighted
in Prabhoo v. State of U.P. [AIR 1963 SC 1113 : (1963) 2 Cri
L] 182]

13. Although the interpretation and scope of Section 27 has
been the subject of several authoritative pronouncements, its
application to concrete cases in the background events proved
therein is not always free from difficulty. It will, therefore, be
worthwhile at the outset, to have a short and swift glance at
Section 27 and be reminded of its requirements. The section

says:

“27. Provided that, when any fact is deposed to as
discovered in consequence of information received from a
person accused of any offence, in the custody of a police
officer, so much of such information, whether it amounts to
a confession or not, as relates distinctly to the fact thereby

discovered, may be proved.”

14. The expression “provided that” together with the phrase
"whether it amounts to a confession or not” shows that the
section is in the nature of an exception to the preceding
provisions particularly Sections 25 and 26. It is not necessary
in this case to consider if this section qualifies, to any extent,
Section 24, also. It will be seen that the first condition
necessary for bringing this section into operation is the
discovery of a fact, albeit a relevant fact, in consequence of
the information received from a person accused of an offence.
The second is that the discovery of such fact must be deposed
to. The third is that at the time of the receipt of the
information the accused must be in police custody. The last
but the most important condition is that only “"so much of the

information” as relates distinctly to the fact thereby discovered
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is admissible. The rest of the information has to be excluded.
The word "distinctly” means "“directly”, “indubitably”, “strictly”,
"unmistakably”. The word has been advisedly used to limit and
define the scope of the provable information. The phrase
“distinctly” relates “to the fact thereby discovered” and is the
linchpin of the provision. This phrase refers to that part of the
information supplied by the accused which is the direct and
immediate cause of the discovery. The reason behind this
partial lifting of the ban against confessions and statements
made to the police, is that if a fact is actually discovered in
consequence of information given by the accused, it affords
some guarantee of truth of that part, and that part only, of the
information which was the clear, immediate and proximate
cause of the discovery. No such guarantee or assurance
attaches to the rest of the statement which may be indirectly
or remotely related to the fact discovered. (See Mohd.
Inayatullah v. State of Maharashtra [(1976) 1 SCC 828 : 1976
SCC (Cri) 199 : AIR 1976 SC 483] .)

15. At one time it was held that the expression “fact
discovered” in the section is restricted to a physical or material
fact which can be perceived by the senses, and that it does
not include a mental fact, now it is fairly settled that the
expression “fact discovered” includes not only the physical
object produced, but also the place from which it is produced
and the knowledge of the accused as to this, as noted
in Pulukuri Kottaya case [AIR 1947 PC 67 : 74 IA 65 : 48 Cri
LJ 533] and in Udai Bhan v. State of U.P. [AIR 1962 SC 1116 :
(1962) 2 Cri LJ 251]

16. The various requirements of the section can be summed

up as follows:
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30.

(1) The fact of which evidence is sought to be given must
be relevant to the issue. It must be borne in mind that the
provision has nothing to do with the question of relevancy. The
relevancy of the fact discovered must be established according
to the prescriptions relating to relevancy of other evidence
connecting it with the crime in order to make the fact

discovered admissible.
(2) The fact must have been discovered.

(3) The discovery must have been in consequence of some
information received from the accused and not by the

accused's own act.

(4) The person giving the information must be accused of

any offence.
(5) He must be in the custody of a police officer.

(6) The discovery of a fact in consequence of information

received from an accused in custody must be deposed to.

(7) Thereupon only that portion of the information which
relates distinctly or strictly to the fact discovered can be

proved. The rest is inadmissible.”

Thus, Section 27 does not operate to make admissible a

confession which would be irrelevant under S. 24. It would make

admissible only that part of the confession in consequence of which

a fact deposed to was discovered. For example- “I have kept the

said spade concealed in a one roofed hut. If I am taken to that

place, I would be able to bring out the aforesaid spade” was held to

be admissible under S. 27[Tapa Shil v. State of Tripura, 2006
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CRI. L.J. 3984(3986) : 2006 (3) GLT 614(Gau-DB)]. But a
confession of murder made to a constable is not all confirmed an
accused’s saying ‘that is the place where I killed the deceased’ or
when a man says “"you will find a stick at such and such a place, I
killed Rama with it”. A police man in such a case may be allowed to
say, he went to that place indicated and found the stick, but any
statement as to the confession of murder would be inadmissible.
Information furnished by the accused must relate distinctly to that
fact. Admissibility would obviously not include in its ambit, a fact

already known.

31. There was a time when the expression “fact discovered”
in the section is restricted to a physical or mental fact which can be
perceived by senses, and that it does not include a mental fact
(Sukhen v. Crown, 1929 SCC OnLine Lah 141; Rex v. Ganee,
Ed. Ganu Chandra Kashid v. Emperor, 1931 SCC OnLine Bom
50). After the celebrated judgement of Pulukuri supra, the
Supreme Court in Udai Bhan v. State of U.P., AIR 1962 SC
1116 has settled the issue quite fairly that “fact discovered”
includes not only the physical object produced, but also the place
from which it is produced and the knowledge of the accused as to

this. Information furnished by the accused must relate distinctly to
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that fact. Admissibility would obviously not include in its ambit, a

fact already known.

32. In Vasanta Sampat Dupare vs. State of
Maharashtra, (2015) 1 SCC 253, the said provision stood
scanned exhaustively and it was held that recovery of the dead
body of the deceased at the instance of the accused would be a fact
within special knowledge of the accused, and therefore, the said
recovery including the recovery of clothes in the said case, were
admissible and are relevant evidences as per Section 27 and
Section 8 of the Evidence Act relying upon the decision of Prakash

Chand v. State(Delhi Admin.), (1979) 3 SCC 90( para 8).

33. In A. N. Venkatesh vs. State of Karnataka, AIR
2005 SC 3809, the Apex Court while interpreting both the Sections

had observed [ scc. p.3813, para 9]:

"9. By virtue of Section 8 of the Evidence Act, the
conduct of the accused person is relevant, if such conduct
influences or is influenced by any fact in issue or relevant
fact. The evidence of the circumstance, simpliciter, that the
accused pointed out to the police officer, the place where the
dead body of the kidnapped boy was found and on their
pointing out the body was exhumed, would be admissible as
conduct under Section 8 irrespective of the fact whether the
statement made by the accused contemporaneously with or
antecedent to such conduct falls within the purview of Section
27 or not as held by this Court in Prakash Chand Vs. State
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34.

(AIR 1979 SC 400). Even if we hold that the disclosure
statement made by the accused appellants(Ex. P14 and P15)
is not admissible under Section 27 of the Evidence Act, still it
is relevant under Section 8. The evidence of the investigating
officer and PWs 1, 2, 7 and PW4 the spot mazhar witness
that the accused had taken them to the spot and pointed out
the place where the dead body was buried, is an admissible
piece of evidence under Section 8 as the conduct of the
accused. Presence of A-1 and A-2 at a place where ransom
demand was to be fulfilled and their action of fleeing on
spotting the police party is a relevant circumstance and are

admissible under Section 8 of the Evidence Act.”

In State (NCT of Delhi) v. Navjot Sandhu, (2005)

11 SCC 600, the two provisions i.e. Section 8 and Section 27 of the

Evidence Act were elucidated in detail with reference to the case-

law on the subject and apropos to Section 8 wherein it was held:

"205. Before proceeding further, we may advert to Section 8 of the Evidence
Act. Section 8 insofar as it is relevant for our purpose makes the conduct of an
accused person relevant, if such conduct influences or is influenced by any fact
in issue or relevant fact. It could be either a previous or subsequent conduct.
There are two Explanations to the section, which explain the ambit of the word

“conduct”. They are:

“Explanation 1.—The word ‘conduct’ in this section does not include
statements, unless those statements accompany and explain acts other than
statements, but this explanation is not to affect the relevancy of statements
under any other section of this Act.

Explanation 2.—When the conduct of any person is relevant, any statement
made to him or in his presence and hearing, which affects such conduct, is
relevant.”

The conduct, in order to be admissible, must be such that it has close nexus

with a fact in issue or relevant fact. Explanation 1 makes it clear that the mere
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statements as distinguished from acts do not constitute “conduct” unless those
Statements ‘“‘accompany and explain acts other than statements”. Such
statements accompanying the acts are considered to be evidence of res gestae.

Two illustrations appended to Section 8 deserve special mention:
“(f) The question is, whether A robbed B.

The facts that, after B was robbed, C said in A's presence — ‘the police are
coming to look for the man who robbed B, and that immediately

afterwards A ran away, are relevant.

skekesk

(i) A is accused of a crime.

The facts that, after the commission of the alleged crime, he absconded, or
was in possession of property or the proceeds of property acquired by the
crime, or attempted to conceal things which were or might have been used in

committing it, are relevant.”

206. We have already noticed the distinction highlighted in Prakash Chand
case [(1979) 3 SCC 90 : 1979 SCC (Cri) 656 : AIR 1979 SC 400] between the
conduct of an accused which is admissible under Section 8 and the statement
made to a police officer in the course of an investigation which is hit by Section
162 CrPC. The evidence of the circumstance, simpliciter, that the accused
pointed out to the police officer, the place where stolen articles or weapons
used in the commission of the offence were hidden, would be admissible as
“conduct” under Section 8 irrespective of the fact whether the statement made
by the accused contemporaneously with or antecedent to such conduct, falls
within the purview of Section 27, as pointed out in Prakash Chand
case [(1979) 3 SCC 90 : 1979 SCC (Cri) 656 : AIR 1979 SC 400] . In Om
Prakash case [H.P. Admn. v. Om Prakash, (1972) 1 SCC 249 : 1972 SCC (Cri)
88 : AIR 1972 SC 975] this Court held that: (SCC p. 262, para 14)

“(E)ven apart from the admissibility of the information under Section 27,
the evidence of the investigating officer and the panchas that the
accused had taken them to PW 11 (from whom he purchased the
weapon) and pointed him out and as corroborated by PW 11 himself
would be admissible under Section 8 of the Evidence Act as conduct of
the accused.”
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35. Here, it would be apposite to refer the judgement in
Ranjeet Kumar Ram v. State of Bihar, 2015 SCC OnLine SC
500. In this case, on recovery of the dead body of an unknown a
F.I.R. was registered at the Fakuli police station. On a missing
complaint, a F.I.R. was registered at the Vaishali police station. An
accused was arrested in connection with the FIR registered at
Vaishali police station and he made a disclosure statement. The
leads and clues, led the investigating agency from the Vaishali PS to
the Fakuli PS and thereupon the identity of the dead body found
prior to the arrest of the accused was ascertained. On the said
facts, the Apex Court opined:
"19. So far as the recovery of dead body of boy under the
culvert between Bhagwanpur and Bahadarpur road is con