In Chamber

Case :- CRIMINAL MISC. WRIT PETITION No. - 26403 of 2019
Petitioner: Vikas Gupta and others

Respondents: State of U.P. and others

Counsel for Petitioner: Ram Autar Verma

Counsel for Respondents: AGA

Hon'ble Sudhir Agarwal, J.
Hon'ble Rajeev Misra, J.

1. Heard Shri Ram Autar Verma, learned counsel for petitioner and

Shri Jai Narayan, learned A.G.A. for respondent nos. 1, 2 and 3.

2. On an application of urgency stating that a first information report
has been lodged against petitioners on 20.12.2019 and police is going to
arrest the petitioners, this writ petition along with the urgency
application has been filed. On the request of learned counsel for the
petitioners, we have taken up this matter today.

3. The present writ petition under Article 226 of the Constitution of
India has been filed by five petitioners namely, Vikas Gupta; Meenu
Gupta wife of Vikas Gupta; Shubhangi Gupta wife of Sri Anubhav
Gupta; Anubhav Gupta son of Onkarnath Gupta and Kaushal Gupta alias
Kamlesh Gupta wife of Shri Onkarnath Gupta. Vikas Gupta and Meenu
Gupta are husband and wife and similarly, Anubhav Gupta and
Shubhangi Gupta are husband and wife and Kaushal Gupta alias
Kamlesh Gupta is mother of Vikas Gupta and Anubhav Gupta and
mother-in-law of Meenu Gupta and Shubhangi Gupta.

4. A writ of certiorari has been prayed for quashing of First
Information Report (hereinafter referred to as “FIR”), registered as Case
Crime No. 1142 of 2019 dated 20.12.2019, registered at Police Station -
Modi Nagar, District - Ghaziabad, under Sections 420, 467, 68, 471,
120B of I.P.C.
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5. Learned counsel for petitioner contended that allegations of
preparation of forged document is incorrect. FIR has been lodged against
five accused i.e. petitioners who are members of the same family and
three of the petitioners, namely, Meenu Gupta, Shubhangi Gupta and
Kaushal Gupta alias Kamlesh Gupta are not Directors of Company and
they have been falsely implicated. It is further stated that FIR in question
was registered pursuant to an order passed by the Magistrate on
application under Section 156(3) Cr.P.C. and in the said application,
complainant has also filed copies of alleged sale deeds executed by
petitioners, but those sale deeds are not registered and have no signatures
of Vikas Gupta or anyone else. It is stated that petitioners have been
falsely implicated and even if allegations contained in FIR are taken to
be true, they do not constitute any offence under Sections 420, 467, 68,
471 and 120B IPC.

6. Learned AGA, on the contrary, submitted that bare perusal of the
allegations contained in FIR shows that ingredients of sections under
which FIR has been registered are satisfied and at this stage, no further
enquiry can be made by this Court and since it is a matter of
investigation, therefore, writ petition is misconceived.

7. Record shows that Shri Raghuvinder Singh impleaded as
respondent-4, has filed an application under Section 156(3) Cr.P.C.
before Chief Judicial Magistrate, Ghaziabad, which was considered and
disposed of by Additional Chief Judicial Magistrate, Ghaziabad vide
order dated 13.12.2019 and it directed police to register FIR and proceed
for investigation accordingly. Consequently, FIR impugned in this writ
petition was registered by police on 20.12.2019. Broadly, the allegations

contained in FIR read as under :-
“ggley, I8 & greff awd #AEINY Uov fAew gigde foo Red #urw
STETRTE T ’I€ FIGIIR, 77 HIGIIR TorrEis & ([e9d &/ 2. I8
& gorra o F greff @& sifaRad faeft wear—1 a 2 #f fAeed 81 3 I8
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& g9 wH 4 geff qd faver wegr—3 [Aevia off forga g1 &mv—97 g
G Y f3TId 28.01.2019 HI URff GRT S&T HFGHI 7 [R9H HT UG Y
TEUT [T AT 97| 4. T8 [ §9 TEF [A9eft T & HT H g4I 37 T
eI [AUEfRToT GIRT Wil JUF GFI] e o SR UY BH @ w9l bl
26.00 T T STHIT o7 U¥ Yl W & PIcdk Tew §d lofo, IT@ET Gorrdt
g7 T3 [acell BT FRIG 26 BNIS WYY FHAT & 3N T [AGel T3, 4
g 5 @ G [AcTdY QBT B 1 @IforeT & Y8 8/ 5 I8 [ fagei T g
RT ®ofl @¥d F BH & 9% NoAlegerd [eaiidd 19.01.2018 19T §37T &
TAT S GBIN & PIcH Heww §F lolo & Bofl TH03N0WHI0 REIeY ©iie
HIC FIC HY [ABT Y Ve &/ gaar & T8l 8l Bl JuAl B WER
faueiToT gIvT favefl Fem—e6 @& 1500 a7 T T 1300 T TS STHIT BT AT
A&q @v faar & waid 397 Ji9a greff & 7 a &g Wewd off & qur 7
HHEIH] SETTH P TIGE & ded 9T &1 B Gedd T BT & o7 I8
wiida giar & 1 fagelt o7 grr greff & ot woff g 59 €/ 6 T8 f
feTid 06.09.2019 &I w1q Greff 7 faveffror & gw W= § qIq &ed Bl
FIfrer @1 ar faueft 7 7 grff @& Suv ST SrearT fear g gHdl &1 1
gl OwT & &I &/ SgIar §ier al Wi | &rT & d3I7 | ford e
greff guarg qraeT 3T AT T ST FHI qwdrdor [Auei T & del 4 & Il
fquefiiTor @I §% TIANT @ W T8 Ner qgr al [Quefror ol SiN ot
e &% Goa &) 7. g8 & greff fRuefrrr grr 59 73 7 @1 aed
o AR G S akS glord SrEflers W ds a% [Ferr| deg BIg
PrIqrel Tel §/ a9 AU & fdvg gebaHT 51 Y g HrIdrel @l Fread
&% 20.09.19 &I & grfa—uF s aRes glere seEfleds #gied @!
TANTT 13597 foreg G719 faveg ®IE wrdare! 781 & 1 &/ 31 sy off
T grefar & a5 fauefTor gINT f5 T SURIRT STTGTeTSfl, Wofl qedraot R
HYT TAT FE 3T Ofedl TIRT 7 Greff & <1 eIErers] &Y @ q1ad
T HIGIIY @I [quefl 7011 @& [avg MoRowdledr @1 EI%T 420, 467, 468,
471, 120 & @ TET HHGH T [BY T P QI GING YT Bl HUT
_—

8. The allegations in FIR consists of preparation of false documents

for the purpose of showing authority of sale of property of the Company;

preparation of forged resolution of the firm with back date of 19.01.2018
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and on the basis of aforesaid two documents, transaction of sale of
Company's property without consent of complainant who is Director of
the company since 28.01.2019. It is also stated that when complainant
sought to settle the matter with the accused, they threatened him with
dire consequences and also administered threat of his life, hence, FIR
was lodged.

9. It is not disputed that property which is allegedly sought to be sold
by petitioners as per F.ILR. version own and belong to the Company,
namely, M/s. Modinagar Paper Mills Ltd. Modinagar, Ghaziabad situate
at Major Asharam Tyagi Road Modi Nagar, Ghaziabad. Record of the
writ petition also contains Annexure 3C a copy of agreement for sale
executed by petitioner-1, Vikas Gupta in his capacity as Managing
Director of said company, wherein he has referred to Company's
resolution dated 19.01.2018 in order to show his authority for execution
of aforesaid agreement to sell. The aforesaid agreement to sell was
executed on 04.05.2018 and is a registered document. It clearly mentions
that Vikas Gupta, Managing Director of the Company, the vendor, is
authorised to sell the property which was subject matter of aforesaid
agreement. It is also not disputed by learned counsel for petitioner that
complainant became Director of the Company on 28.01.2019. Petitioner
has also placed on record the alleged resolution dated 19.01.2018 on
Page 63 of Paper Book which contains signature of three persons,
namely, Vikas Gupta., Dr. Anubhav Gupta and Dr. Shubhangi Gupta
shown as Managing Director, Executive Director and Director,
respectively. There is nothing on record to show that Shubhangi Gupta
ceased to be Director on any subsequent point of time and therefore,
document of Page 63 of writ petition belie the contention of learned
counsel for petitioner that Shubhangi Gupta is not one of the Directors of
Company. With respect to the others, it is a matter of investigation.

10.  The fact remains that treating the facts stated in FIR as true on the
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face of it, it cannot be said that offences under Sections 420, 467, 68,

471, 120B IPC are not made out. Lot of arguments have been advanced

with respect to application of 420, 467, 68, 471, 120B IPC, but we find

that if the allegations are taken to be true, ingredients of aforesaid

provision are made out.

11.

Section 420 is "cheating" which is defined in Section 415 and both

these provisions read as under:

12.

exist:

"415. Cheating.- Whoever, by deceiving any person, fraudulently or
dishonestly induces the person so deceived to deliver any property to
any person, or to consent that any person shall retain any property, or
intentionally induces the person so deceived to do or omit to do
anything which he would not do or omit if he were not so deceived, and
which act or omission causes or is likely to cause damage or harm to
that person in body, mind, reputation or property, is said to "cheat".

Explanation.--A dishonest concealment of facts is a deception within
the meaning of this section."

"420. Cheating and dishonestly inducing delivery of property.-
Whoever cheats and thereby dishonestly induces the person deceived
to deliver any property to any person, or to make, alter or destroy the
whole or any part of a valuable security, or anything which is signed or
sealed, and which is capable of being converted into a valuable
security, shall be punished with imprisonment of either description for
a term which may extend to seven years, and shall also be liable to
fine."

In order to attract allegations of "cheating", following things must

(i) deception of a person;

(ii) (A) fraudulent or dishonest inducement of that person,
(a) to deliver any property to any person; or,

(b) to consent that any person shall retain any property,

(B) intentional inducing that person to do or omit to do any

thing,

(a) which he would not do or omit if he was not so deceived,

and,
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(b) such act or omission causes or is likely to cause damage or

harm to that person in body, mind, reputation or property.

13.  Then in order to attract Section 420 I.P.C., essential ingredients

are:
(i) cheating;

(ii) dishonest inducement to deliver property or to make or destroy
any valuable security or any thing which is sealed or signed or is

capable of being converted into a valuable security; and,

(iii) mens rea of accused at the time of making inducement and

which act of omission.

14. In Mahadeo Prasad Vs. State of West Bengal, AIR 1954 SC 724
it was observed that to constitute offence of cheating, intention to

deceive should be in existence at the time when inducement was offered.

15. In Jaswantrai Manilal Akhaney Vs. State of Bombay, AIR 1956
SC 575, Court said that a guilty intention is an essential ingredient of the
offence of cheating. For the offence of cheating, "mens rea" on the part

of that person, must be established.

16. In G.V. Rao Vs. L.H.V. Prasad and others, 2000(3) SCC 693,
Court said that Section 415 has two parts. While in the first part, the
person must "dishonestly" or "fraudulently” induce the complainant to
deliver any property and in the second part the person should
intentionally induce the complainant to do or omit to do a thing. In other
words in the first part, inducement must be dishonest or fraudulent while

in the second part, inducement should be intentional.

17. In Hridaya Ranjan Prasad Verma and others Vs. State of
Bihar and another, 2000(4) SCC 168 Court said that in the definition of
'cheating’, there are set forth two separate classes of acts which the

person deceived may be induced to do. In the first place he may be
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induced fraudulently or dishonestly to deliver any property to any
person. The second class of acts set forth in the section is the doing or
omitting to do anything which the person deceived would not do or omit
to do if he were not so deceived. In the first class of cases, inducing must
be fraudulent or dishonest. In the second class of acts, the inducing must
be intentional but not fraudulent or dishonest. It was pointed out that
there is a fine distinction between mere breach of contract and the
offence of cheating. It depends upon the intention of accused at the time
to inducement which may be judged by his subsequent conduct but for
this subsequent conduct is not the sole test. Mere breach of contract
cannot give rise to criminal prosecution for cheating unless fraudulent or
dishonest intention is shown right at the beginning of the transaction,
that is the time when the offence is said to have been committed.
Therefore it is the intention which is the gist of the offence. In order to
hold a person guilty of cheating it would be obligatory to show that he
had fraudulent or dishonest intention at the time of making the promise.
Mere failure to keep up promise subsequently such a culpable intention
right at the beginning, i.e, when he made the promise cannot be

presumed.

18. In S.W. Palanitkar and others Vs. State of Bihar and another,
2002(1) SCC 241, while examining the ingredients of Section 415 IPC,

the aforesaid authorities were followed.

19. In Hira Lal Hari lal Bhagwati Vs. CBI, New Delhi, 2003(5)
SCC 257, Court said that to hold a person guilty of cheating under
Section 415 IPC it is necessary to show that he has fraudulent or
dishonest intention at the time of making promise with an intention to

retain property. The Court further said:

"Section 415 of the Indian Penal Code which defines cheating, requires
deception of any person (a) inducing that person to: (i) to deliver any
property to any person, or (ii) to consent that any person shall retain
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any property OR (b) intentionally inducing that person to do or omit to
do anything which he would not do or omit if he were not so deceived
and which act or omission causes or is likely to cause damage or harm
to that person, anybody's mind, reputation or property. In view of the
aforesaid provisions, the appellants state that person may be induced
fraudulently or dishonestly to deliver any property to any person. The
second class of acts set forth in the Section is the doing or omitting to
do anything which the person deceived would not do or omit to do if
he were not so deceived. In the first class of cases, the inducing must
be fraudulent or dishonest. In the second class of acts, the inducing
must be intentional but not fraudulent or dishonest."

(Emphasis added)

20. In Devender Kumar Singla Vs. Baldev Krishan Singh 2004 (2)
JT 539 (SC), it was held that making of a false representation is one of

the ingredients of offence of cheating.

21. In Indian Oil Corporation Vs. NEPC India Ltd., 2006(6) SCC
736 in similar circumstances of advancement of loan against
hypothecation, the complainant relied on Illustrations (f) and (g) to

Section 415, which read as under:

"(f) A intentionally deceives Z into a belief that A means to repay any
money that Z may lend to him and thereby dishonestly induces Z to lend
him money, A not intending to repay it. A cheats."

"(g). A intentionally deceives Z into a belief that A means to deliver to Z
a certain quantity of indigo plant which he does not intend to deliver,
and thereby dishonestly induces Z to advance money upon the faith of
such delivery. A cheats; but if A, at the time of obtaining the money,
intends to deliver the indigo plant, and afterwards breaks his contact
and does not deliver it, he does not cheat, but is liable only to a civil
action for breach of contract." (emphasis added)

22.  Court said that crux of the postulate is intention of the person who
induces victim of his representation and not the nature of the transaction
which would become decisive in discerning whether there was
commission of offence or not. Court also referred to its earlier decisions
in Rajesh Bajaj Vs. State NCT of Delhi, 1999(3) SCC 259 and held
that it is not necessary that a complainant should verbatim reproduce in
the body of his complaint all the ingredients of the offence he is alleging.

Nor is it necessary that the complainant should state in so many words



that the intention of the accused was dishonest or fraudulent.

23. In Vir Prakash Sharma Vs. Anil Kumar Agarwal and another,
2007(7) SCC 373 it was held that if no act of inducement on the part of
accused is alleged and no allegation is made in the complaint that there
was any intention to cheat from the very inception, the requirement of
Section 415 read with Section 420 IPC would not be satisfied. The Court
relied on the earlier decisions in Hridaya Ranjan Prasad Verma

(supra) and Indian Oil Corporation Vs. NEPC India Ltd.(supra).

24. The aforesaid authorities have been referred to and relied on in
reference to offence under Section 420 I.P.C. by a Division Bench of this
Court in Sh. Suneel Galgotia and another Vs. State of U.P. and others
2016 (92) ACC 40.

25. Section 467 IPC deals with forgery of valuable security, will, etc.

and reads as under:-
"467. Whoever forges a document which purports to be a valuable
security or a will, or an authority to adopt a son, or which
purports to give authority to any person to make or transfer any
valuable security, or to receive the principal, interest or dividends
thereon, or to receive or deliver any money, movable property, or
valuable security, or any document purporting to be an
acquittance or receipt acknowledging the payment of money, or an
acquittance or receipt for the delivery of any movable property or
valuable security, shall be punished with imprisonment for life, or
with imprisonment of either description for a term which may
extend to ten years, and shall also be liable to fine".

26.  The essential ingredients of Section 467 IPC as is evident from a

bare perusal of above provision are:-
(i) accused has committed forgery;

(ii) such forgery was committed in relation to a document which
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purports to be;
(a) valuable security; or
(b) a will; or
(c) an authority to adopt a son; or
(d) which purports to give authority to any person to make or
transfer any valuable security; or
(e) to receive the principal, interest or dividends thereon; or
(f) to receive or deliver any money, movable property, or valuable
security, or any document purporting to be an acquittance or
receipt acknowledging the payment of money; or
(g) an acquittance or receipt for the delivery of any movable
property or valuable security.
27. In order to bring an offence under Section 467 IPC, all above
ingredients must be satisfied.
28.  Section 471 IPC talks of use of forged document and reads as
under:-
"471. Whoever fraudulently or dishonestly uses as genuine any
document or electronic record which he knows or has reason to
believe to be a forged document or electronic record, shall be
punished in the same manner as if he had forged such document
or electronic record."
29. Looking to entire facts and circumstances of case, we do not find
any merit in writ petition justifying quashing of FIR in question and
whether petitioners have actually committed offence or not or any of
them is involved in the matter or not, is a matter of investigation, which
is not to be taken note of by this Court at this stage.
30. We make it clear that observations made by this Court are only for
the purpose of considering this writ petition on merits as to whether FIR
in question should be deserve to be quashed or not and shall not

prejudice the investigation or proceedings before the Magistrate, who



shall proceed in the matter independently.

31. The writ petition is dismissed accordingly.
Order Date : 27.12.2019

I. Batabyal/AK
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