IN THE HIGH COURT OF JUDICATURE AT MADRAS
Reserved on : 02.11.2018
Pronounced on : 31.12.2019
CORAM:

THE HON'BLE MR. JUSTICE R.SURESH KUMAR

W.P.N0os.26813 and 26814 of 2003
and W.P.M.P.Nos.32736 and 327370f 2003

M/s. Dalmia Magnesite Corporation

(Prop. Dalmia Cement [Bharat] Ltd., )

Salem - 636 012

Rep. by its General Manager,

S.Veeraraghavan,

S/o. Late Srinivasa Iyengar,

A.10-11, Dalmia New Colony,

Dalmia Magnesite Corporation,

Salem - 63¢ 012 g 000000000, Petitioner in both the
writ petitions

el

1. The State of Tamil Nadu
Rep. by its Secretary to Government,
Revenue Department,
Fort St. George,
Chennai - 600 009.

2. The District Collector
Salem - 636 001.

3. The Tahsildar
Omalur - 636 455,
Salem District. ..., Respondents in both the
writ petitions

Prayer in W.P.No.26813 of 2003 : . .This Writ petition filed under
Article 226 of Constitution of India praying for issuance of a
Writ of Certiorari calling for the records of the first
respondent relating to Order in G.0.Ms.No.73, dated 09.02.2002
and quash part of the order contained in Paragraphs 5 and 7 of
G.0.Ms.No.73, dated 09.02.2002 pertaining to grant of lease of
Ac.6.67 in Vellakkalpatti, Chettichavadi villages at Salem.
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Prayer in W.P.No.26814 of 2003 : This Writ petition filed under
Article 226 of Constitution of India praying for issuance of a
Writ of Certiorarified Mandamus, calling for the records of the
third respondent relating to Impugned Demand order, dated
29.08.2003 made in Na.Ka.706/97 (E) and quash the same and
consequently forbearing the respondents from initiating and
taking action against the petitioner under Revenue Recovery
Proceedings in respect of the Impugned Demand Order of the
Impugned Demand Order of the third respondent dated 29.08.2003
made in the third respondent, dated 29.08.2003 made in
Na.Ka.706/97 (E) under the Tamil Nadu Revenue Recovery Act.
For Petitioner : Mr.T.Poornam

For Respondents : Mr.C.Manishankar, AAG
assisted by Mr.K.Ravikumar, AGP

COMMON ORDER
In W.P.No.26813 of 2003, the petitioner challenged
paragraphs 5 and g/ of G.0O.Ms.No.73, Revenue [Ni.Mu.2(2)]
Department, . dated .09.02.2002, whereby, the first respondent
Government, while extending the lease of Government land to the
extent of 6.67 acres had fixed the lease amount as well as the
local cess and local cess surcharge payable by the petitioner.

2. In W.P.No:26814 of 2003, the petitioner challenged the
consequential demand orgew; dated 29.08.2003 made in
Na.Ka.706/97 (E), ~where wunder, the third respondent made a
demand to the petitioner to pay the lease amount as well as the
local cess and surcharge due payable by the petitioner.

3. Since in both writ petitions, 'the petitioner as well as
the respondents are one and the same and the issue raised in
both the writ petitions are interconnected, both writ petitions
are disposed of by this common order.

4. The necessary facts which are required to be noticed for
the disposal of these writ petitions are as follows

(1) In the year 1958, a rotary kiln was set up at Salem for
manufacturing dead burnt magnesite, originally by the Magnesite
Corporation of India and Dalmia Cement (Bharat) Ltd., who
manufactured dead burnt magnesite, Jjointly. However later on in
1966 Magnesite Corporation  of India got merged with Dalmia
Cement (Bharat) Ltd., .and the magnesite manufacturing business
was named as "Dalmia Magnesite Corporation", and the same is
owned by Dalmia Cement (Bharat) Ltd. The said M/s. Dalmia
Magnesite Corporation, in short, "the petitioner Corporation",
is located at a village called Vellakkalpatti, which is situated
7 Kms away from Salem town. It engaged in excavating magnesite
mineral and production of dead burnt magnesite, monoliths and
magnesia carbon bricks.
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(ii) In order to have access to the open cast mine of the
petitioner corporation which is situated at 7 kms from Salem
town to reach the said place from National Highways, 1i.e.,
Salem-Bangalore National Highways No.7, an approach road was
required branching near the side of Arabic college in
S.F.No.46 of Vellakkalpatti.

(1id) Therefore the petitioner corporation, in the year
1969 seems to have made an application or request for giving
lease hold right of the Government lands to the extent of 9
acres at Vellakkalpatti, Chettichavadi as well as Karuppur
villages in Salem District. The said request of the petitioner
had been engaging the consideration of the Government for some
years. In the meanwhile, 'in view of the urgency, since the
mining operation.  was to be undertaken, for which the approach
road was necessary, an enter upon permission was given by the
District Collector of Salem to the petitioner corporation to
enter upon the said lands to make an access road towards the
mining site. Accordingly a Dblacktop road was laid and the same
was utilised by the petitioner corporation from 21.12.1977.

(iv) Thereafter the said request .of +the ' petitioner
corporation, @ having been considered at “wvarious @ level, had
reached the Government for consideration and —for necessary
orders. Accordingly, the Government, after having considered the
request of the petitioner as well as the enter upon permission
already given by the second respondent, District Collector and
the land of the Government, which was proposed to be leased out
to the petitioner corporation, had been put into use, had come
forward to issue Government Order in  G.0.Ms.No.1l471, Revenue
(D1) Department, dated 08.09.1989.

(v) As per the said G.0.Ms.No.1471, Government lands at
various survey numbers in Vellakkalpatti village and Karuppur
village, Omalar Taluk and Chettichavadi village in Salem Taluk
to the extent of 9.41 —acres had Dbeen leased out to the
petitioner corporation with wvarious conditions by fixing the
lease amount at the rate of 7% of the market value of the land
per vyear, which was accordingly fixed as Rs.45,547/- per acre
per year.

(vi) Pursuant to the said G.0.Ms.No.1471, 'whereby land in
question has been leased out to the petitioner, the petitioner
corporation had been continuously enjoying the same by using it
as a road and off late for some other purposes including some
construction which had been taken place in part of the said land.

(vii) Thereafter even though some request had been made by
the petitioner corporation at wvarious point of time to the
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respondents to reduce the lease amount, that was not considered
favourably towards the petitioner corporation and ultimately
since the wvery 10 vyears lease period as contemplated under
G.0.Ms.No.1471 was itself over at the time of issuance of the
said Government Order on 08.09.1989 as the 10 vyears period
started from 21.12.1977, the date on which enter upon permission
was given and ended on 20.12.1987, whereas the G.0.Ms.No.1471
was issued only on 08.09.1989, therefore in the very
G.0.Ms.No.1471 itself, at para 7, the Special Commissioner and
Commissioner of Land Administration was —requested Dby the
Government to send proposals for renewal of lease in favour of
the petitioner corporation with effect from 21.12.1987.

(vidid) Thereafter number of correspondences and
communications had been there between the petitioner corporation
and the respondents and in the meanwhile also. the proposal for
renewal of lease for another period of 15 years from 21.12.1987
was made to  the Government, which infact had engaged the
Government for.its consideration for some years.

(ix) In the meanwhile, the Government thought it fit to
issue a Government Order called G.0.Ms.No.460, -Revenue [Ni.Mu
(1)] Department, dated 04.06.1998. The reason for 'issuance of
such G.0O was that, wherever the Government lands ‘are leased out
for commercial purposes or any other purposes, the lease amount,
hitherto which was fixed to be recovered from the lessee was
14% of the land wvalue per year in case of commercial ventures
and 7% in case of others. It is to be noted: that, whenever such
Government lands located in any village panchayat or panchayat
union or town panchayat is leased out, as per the provisions of
The Tamil Nadu Panchayats Act 1958 and, subsequently, The Tamil
Nadu Panchayats Act, 1994, ILocal Cess (LC) and Local Cess
Surcharge (LCS) have to be collected. Under the provisions of
the said two Acts, the 1local cess leviable on these kind of
transactions was 100% of the amount fixed by the Government as
lease amount and 500% of local cess surcharge also to be levied.
Therefore 1f the said provisions are implemented, the lease
amount totally to be collected from the lessees 1in respect of
commercial transactions would come as, lease amount 14% plus
cess 14% plus surcharge 70%, which is equal to 98% of the land
value. In case of non-commercial transactions, the said fixation
would be lease amount 7% plus cess 7% plus surcharge 35%,
totally 49%.

(x) By virtue of this exorbitant amount under the head of
lease amount as well as the local cess and local cess surcharge
are to be fixed on the lessee to be collected, hence, it seems
to have Dbeen reported by the authorities concerned to the
Government, that it is very difficult to collect 98% of the
land wvalue as lease amount, therefore it seems to have Dbeen
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suggested to the Government either to amend certain provisions
of the Panchayat Act, otherwise to reduce the lease amount
either to 1% or 2% instead of 14%. The said situation triggered
the Government to come out with the said G.0.Ms.No.460, dated
04.06.1998 under which the lease amount including local cess and
surcharge in total has been fixed only as 14% for commercial
transactions and 7% for non-commercial transactions.

(xi) In order to appreciate the same, the relevant portion
of G.0.Ms.No.460, dated 04.06.1998, Revenue [Ni.Mu.2 (1) ]
Department is extracted hereunder

"upw Curs @  Khom ser sflTmE & 55068 @  ofLUuu@u Curg,
aemlsn  geers CHess s ers ©5sm68 @ el iu@u  upn Curs @
Keml Eh& @ BLUU, B wglifle 7 sgeisyn, asmtlls Cure 68 &n &1
G5 5066 G LULOY  MumseEns @ pLUu,  Eoogbidll - 14 sgeiss
G5 S5MES Sl Leurs Biremun  Qew wu uG & gl

2. spCurg sHETE oomyrl &esem  SULw, 1994@6T Uy, G S5MES
&L L 6wTmI & 61 B 1003 geosurfluo , 500 &e0GLo6v eurflu, Lo
o9&ls &L LG &N Sl @ser Ly 66Tt 15 Cpre &5 gl 5185 G5 HMES &
o iu@e  upwlurs @ FHunsErs @, GSs5O&sTIT, K wgliflo 98
e56isg OToemil (&5&5Mmes &L Lamn 1435 + soafl.14% su60e
70% - 98%) @@ AGHLS SN G CFNSS Colsmrpw 6T 6T Sl UGB DR OTS
Cure 88 &ln 6M& —aynsLuL  upwbuTs @ EhEsERS G  BLUy, Kk
wglifly 49 sgelss Ostmsmu (GS&MS SLLamn 7% + goarfl 7% +
goobue el 35% =49%) @@m AGLSED G CFNSS Cousml g o 6T @)
S6TTT6V , &5 &MSSTITL LG i Sevauf], &60GLos surflemis oL Giufleor o),
&S5BS S LS ML GHIE S  Glusai me.

3. upuCurs @ FeRsmET  G8s5Mmes G oGWLOUTE  Semerfl  Lm min
&60GLoev aurf) m@sﬂ]a;aaa';asLergj gerau  @snCespmlU  sUSYETE ety &
FLLE mE HHSHOTHL IJRNE G568 osrosulbar 15 g g
2% o6 GODSGLIgL Ko ETars  omruT  Srmes CoL H&
Qe Qor erT . e, Geveufl Lo milo BeGLoe eufl gy Slueum som
£s &6ar, ©ssmes Osrmsulmar  Gons sCur - Qew srw,  osmyml &
SPULLEERS @ @R  sallsurs K @iy, - gnu@L T 2y
aemre 815 gloop Qus GrT  Qsfels gier ermm .

4. upwCuTs @ KaEsma GS5M6s G JaBEGL  CUTE auSE &L UL
Coummr g Gomens GOG & IS BTG Quel,  Qeug, o Os
&S 5me, soafl wpoln  SGum il oy sump pflmer — Sy & semr L ey
KW sworufls & Gouesor G0 etanT - s gy mesruiHeS gl

LwesT U ®) &S HDS Seveurf] &60GLos eur) Qg Lo
6007 L 60T L0
Y 2% 2% 10% 14%
Crre &L
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Lwear U ®) &S SMS geveurf] &6GLoev aurf) Qurg Lo

&600T L_600T LD

su6TEflSsLOMm M 1% 1% 5% 7

Crre s

(SpEETTT o emsTor Lig )
U%rf Q&8 oY &l
gquai&' Qaweor "
This G.0.Ms.No.460 had come into effect from 04.06.1998.

(xii) Therefore after having considered the request of the
petitioner corporation for extending the lease for another 15
years from 1987, as the said proposal was pending at the time
before the Government, the Government = ultimately has come
forward to issue a Government Order in G.0.Ms.No.73, Revenue
[N1.Mu.2(2)] Department, dated 09.02.2002.  Under the said
G.0.Ms.No.73, the lease period was extended 30 years instead of
15 years as. the 15 years period sought for was almost about to
be over even at the time of issuance of G.0.Ms.No.73, hence the
Government | thought it fit to extend the lease .for 30 vyears,
i.e., from 21.12.1987 up RO 20.12.2017. In the very
G.0.Ms.No.73, as per the request of the petitioner corporation,
some of the lands -at Karuppur village and Vellakkalpatti village
in various survey numbers to the extent of+2.79 acres had been
assigned for the value of the land to the petitioner corporation
itself by the Government and in respect of the remaining land of
6.67 acres out-of the total 9.41 acres originally leased out
under G.0.Ms.No.73, Government made an extension of lease for 30
years period as stated above.

(xiii) In this regard the issue as come up now is only with
regard to two paragraphs, ek paragraphs 5 and 7 of
G.0.Ms.No.73, dated 09.02.2002. For -—easy understanding, the
relevant paras 1i.e., paragraphs 5 and 7 of G.0.Ms.No.73 1is
extracted hereunder

"5 Lreouflur  Gus mersl  Kyesrs gl Camifls e, LT L aumeum

Smeer  ofEme  wpme  Apiu,  gyeveorwr  uflE Gleor 9y Sluene
oreTR guie,  QEUWLLUL LE. GSSmemu  QuIys Seeny  20.12.87
Ysw 15 e (EES G - @S S5MS Bl ug Qew weomn  6Ten M)
uflp gieor Qewwuul Gar ergl.  USDaTE &l YT QEHEHS @ G S
Eleuu, Qeugre @& ©Ss5mss oron  20.122002 2L 6  (peLil
w. 25058 GHHMEs STRW 15 g (ST (PeaumL G i

GO s &b o arerg. e GCslu, Hneersslar  Camis amemw
Tne 25058 GHEME sWSME 15 e (eEHs G LSkrs  21.12.87
PHD 20.12.2017 ooy 30 Uﬂ}bmf O5EHS & QUL & 6VITLD 6T6oT M)
SMHBULL L. GSSMES S aPRSLUL L En&Ehs & Iremmer (ko)
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sTewor 1471, aumeTL & Sloom, ETeT  08.9.89% Mewglifl 7% & smeWTs
fremufls suul L Qarasulmer  3.6.98 ey Meefufer ol augels s UL
Geuswor (HILo 6T6OT mILD 4698 Yo oreTememT  (Kewev)  6Tevor .460,
QUMHEUTL & &I6DMm, HeT 4.6.98 Qeuerfufl i L ), 606007 &> & 6TT I &
&S H5MES  QsTms mggaﬂ&: suUL  Gasmr G TaTm  SHSUUL Ll
Guguo, SmEUTgeTer Tl U  (per pre (SEHS  CSTmHLN
gpiatGurg meaw  fooglfler  gplumLy G smes  OsTos
Bns Sumws 61 &P 5me5  Qsrms aGmssUuL G G sTer mio
TS SHSISWE-

7. ©550585@©  CsmruuL @ er 6.67 g&&T IS0l Lmeo L

Cu& soremeL E\mieusors &lsor QM &Te0S GLo &sl 58 &I GL
Qe gL uTESILTS  Lwerul B anEng.  @Fs . utosmwu  Qurg
08 & (ETHLD & Curs Gars sl CUmE 815 & @ (OEZEN
L UGS SL UL B aumamss &snhs S Gsmem (B, Csa . wmaw L,
ST oI L, Q66T 678 &6V LIL lg Lom MILD Gesun QL Lo
QoL 198 smally - &ymom &6 Lreoflur  Gus sreneL \misueors &fleor

o@iag &l - 2arer  E6p GPULLUL Get em  6.67 “GHST  KbVmi &emeT
To&mtGa @5 Knees g @  osTamsm  (Kkmev)  etemr 1471, sugmeumwi,
mTeT 8.9.89 i eorufle UL Leumm e gy, ™ 555058
Osmmsmu  3.6.98 sy Keyemauier i sugrbsﬁ]g; 8%  Qsmewor (i, 4.6.98
@Jg,sﬁ QT &ITem6TIT (lemev) 6TeuoT .460, QUL T , 4.6.98e
Qausf U UL L gy e aEns San s, Ko wdifle 2% Gssms, 2%
goauf, 100 satuwear o6 Guresn  4° aor Bremwn Gew g
Su(HEUMLL Kby oyevenT  eTewr.2467  eur &ip 2 GT6T  QUDE SLomeor
KUE smarsErmn Sy @PLLUUL Ger et g6l KU &6meTs EhL il
21121987 wso 30 (wuug)  yew Qeens @, Lrouflur  Gus armel
Boees 80 @ - ©esme  Brpiu,  aymsl s  gyomruipsing.
Qeuem 678 S UL lp  &miol  (@LEITT eI L Lo )

&.6T600T el &' 6o (0 e EHLIT(H

69 /167 0.28.0 sifla

69,3 0.09.5 gLl upw Curs
70/4 0.25.0 urengll L CUTSE @
75,2 0.14.0 urepsl U CuTs &
83,2 0.30.0 urensl U CuTs &
83 /4 0.13.5 sifle

83,/5 0.03.0 urepsl UM CUTS &
Qg SLo 123.0 Qo ms GLr

()] 3.04 g&&T
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QsL 195 emaiy &mow  (Csow  mai Lo )

&.6T600T el &' 6uoT Lo eUEmSLIT(H

2,/2 0.22.5 smemeuLiL,mo CUTS &
2/3 0.24.5 gmemeuLi u,mio GUT s &
2/4 0.19.0 smemeuLi LMo CUTS &
5/2 0.81.0 gremeLi UM CHTS &

Qurg s 1.23.0 G2msGLr
(omweg) 363 ge&T
LB Qurgsw 2700 G2 msCLT
(218 0,81 6.67 675 &I
geofl UK &6meor Sar
1 G55MEEE aPEss UL L EnseEns @ 1987 uwes  gele Curg
Kl6v6, 0 KluLngshi Lfear SyleLi UL uflew ipeor preT OBEHE G @B
GBsme Osrms  s\ns slumbg g Sns Slumussiu@n  Ogrmauikner
Lreo flur - Gus aremsL.  Mneiarn  orEs ¢ Oems s  Colmr G .
2. GE5MEEEG oPESLUL L Bugsgo  omus sUuL e o1 LTamgmiu
QuTgl - e &ser  QesTrk &  uLETUDS Sieume  Lreldur  Cus arameL

Kpearn  sooGur omweg @ouubor Qeuws &L rg."

(xiv) | Aggrieved over these two paragraphs of G.0.Ms.No.73,
the petitioner has filed the first writ petition, i.e.,
W.P.No.26813 of 2003.

(xv) Pursuant to G.0.Ms.No.73, the petitioner corporation
has subsequently seems to have sent some communications making
request to the Government to reduce the lease amount and also
raised objection with regard to the levy of local cess and local
cess surcharge. However the said request made by the petitioner
have Dbeen rejected Dby the Government through the letter dated
12.06.2003 addressed to the Special Commissioner and
Commissioner for Land Administration. Pursuant to which, the
third respondent, Tahsildar - has issued a communication in
Na.Ka.706/97 (E), dated 29.08.2003, whereby, he made a demand to
the petitioner to pay the arrears of lease amount including
local cess and local cess surcharge for several years, otherwise
action would be 1nitiated against .the petitioner corporation
under Section ;' 5, of+ the Revenue Recovery Act. For easy
understanding, the said demand letter, dated 29.08.2003 1is
extracted hereunder

"Lrulur  wrs eremeL Kyesrs &ln @ @uaTt el LLs, B’:@IJ-EDU: Lo miLs
Qs 678 S 60 LiL lg SWTLoM &6 Lo mILo Q&L peTaly (Gz6uin LomeuL” L 1o )
SMrmussaln 9.4 gesT  Fgmg ore Symemr rewr.1471ug HTer  08.09.19896w
Uy GS5ME eumsLUL @ 941 gesfe 667 g8 Eosoms Us &), 6m6T8T
sTewr .736ugl  mmem  02.09.2002a7 Uy GSS5MES G UL QT TE. QS GS S
smeow 21121987 yae 30 c%smrf O&5EEE @ QPRIGL UL [ 26T OGS  STE &6
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BT ofeitss. Ggsmes Qsnsss  CeMf uw Gy sesmiseT  gey i w
20.12.1987 ooy oeTer SIS G WIKR SEUSSTWT oot Sefler  G6wls &
Gl L &LU1p& STL LU UL Gler ar ofurmi & el Up  &mlser QeI L UL
Cosmrpu ©Ssms Osrms soafl upmon  seCuear), afl urss) el &er
Gss U wun gEron EsgLa  Sar@OL 2 HSME  SEAUME SIS e
oarGorenr. @@L STHSH QFYSS Commpw GS&mE Urs s Lk aumLlom )

2 6T 6 .
GsL U, ©)SIeDT  SiTTHI &6 leyieme
Qo Sug)
Elasma 26,37,386.50 2,30,000 24,07,386.50
BLLL, 1,91,970 1,91,970
Qurg gL 28,29,356.50 2,30,000  25,99,356.50

Cupue QsTms sLULSUTS SHGH  &EsE @ullu  sesnsaar  Cuiflw
srsEmLy Camlsms gUs Quarg e on  GS5me Qsrmsmu augsm Qs
Wer Gu s efsetlr Uy GS5MmS  Bemsmer - Emesrs Sl s
BeriQup o SOUBRSLUUL L oomrl sl ausls  @UUOLLLSNE 2l BLolps oo
IO GLTY ore Sog Swssslw  fpiu,  oueeTur Lo K BT urs
Speeruy Qs mer - geur smer  CeL (Gl Qsmen GaT TS HEISEHS @ L G

Bt Qo Eeverauu@E S efkmw u,s1Cme .

TGl QBs Spsh SMLssSLOUD D 7 SR SERS GoT (GG Smer  aifl  uns &)
QsTms GUaSLDL ors sorssll  oflu soallll  Cswgs) oms st
Qg8 ms o Lareuns omiuiNomas Gurn  Csl (s Qe &l6par . saign UL &8 gl

QUHETL m@sﬁ &L Wil Serup  mUg)  BLARS W& LM mio &bl &6

Bmieisrs &0 & urg et uL L IElurs] & smem Qurg) 66010 oNBeusm & e
BL ol mesmer  Gup Qsmer aing  solf s & Quarg e umsww @ CErs s

&S S Y@ RO slowu ou 560 G Lo )] &bl & 6meT sefla L6 CoL B

Qe &1Gmer -
QU
oLl 8y, gLy
B
2/9/03"

5. Therefore the said demand letter, dated 29.08.2003 of the
third respondent has been put under challange, as a
consequential challenge, 1in the second writ petition, 1i.e.,

W.P.No.26814 of 2003.

6. This is how both these writ petitions came to be filed
before this Court with aforesaid respective relief.

7. I have heard Mr.T.Poornam, learned counsel appearing for
the petitioner 'and he has made submissions raising the grounds
assailing paragraphs 5-and 7 of the G.0.Ms.No.73 as well as the
consequential impugned demand letter of the third respondent,
dated 29.08.2003.

8. The sum and substance of the arguments as well as the
grounds urged by the learned counsel for the petitioner are as
follows

(i) That the very lease amount fixed
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even at the initial stage for the land leased
out to the petitioner was exorbitant as only
a nominal lease amount alone ought to have
been fixed.

(ii) Since the land was leased out to
the petitioner corporation for the purpose of
laying the road and to use the road to reach
the mine site and in the said road,
it 1is not the permission given by the
Government to the petitioner corporation to
exclusively use 1it, instead a condition was
imposed to the petitioner that, the general
public of the said three willages and nearby
villages should not be hindered or prevented
from wusing the "road as a public road.
Therefore since the land in question used by
the petitioner is being used majority as a
public road, such an exorbitant lease amount
should not have been levied.

(idi) In the year 1979 itself, the' lands
in . question have been taken away ™ from. the
purview —~of the wvillage panchayat by the
Government for the purpose of Ieasing. out
these | lands to the petitioner corporation.
When that being so, the lands in dquestion are
no more ~belongs to the concerned village
panchayat, therefore, the levying: of local
cessor local cess surcharge, which ds  the
duty @ or power vest under the Tamil Nadu
Panchayats Act only to the ‘local authority,
i.e., village panchayat to exercise,
therefore the Government, which had leased
out the land to the petitioner corporation,
cannot levy a local <cess and local cess
surcharge, therefore, the entire levy and
demand of local cess and local cess surcharge
on the lease amount fixed by the Government
on the leased out lands are unauthorised or
not sanctioned by the legislation. Therefore
the said component of local cess and local
cess surcharge levied and demanded through
the impugned. orders are  liable to Dbe set
aside or qgquashed

9. Mainly on these grounds, the learned counsel appearing
for the petitioner made his submissions and he further urged
that, in view of these grounds, paragraphs 5 and 7 of
G.0.Ms.No.73 which is impugned in the first writ petition and
demand letter made by the third respondent, dated 29.08.2003
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which is impugned in the second writ petition, are liable to be
interfered with and quashed, he contended.

10. Per contra, Mr.C.Manishankar, learned Additional
Advocate General appearing for the respondents would make
submissions refuting the said allegations made as well as the
grounds urged by the petitioner side. The learned Additional
Advocate General would contend that, the 9.41 acres of 1land
originally was leased out to the petitioner as per the
conditions imposed in G.0.Ms.No.1471, dated 08.09.1989. Before
issuance of the said G.O, from 21.12.1977 1itself enter wupon
permission was given by the second respondent Collector to the
petitioner corporation due to urgency as the mining operation
had already been commenced. Therefore while fixing the lease
amount as well as the local cess and local cess surcharge, what
was the rule and practise, which was in wvogue during that time,
was taken into account and accordingly, under G.0.Ms.No.1471,
the lease amount as well as the 1local <cess and local cess
surcharge has been fixed. Though subsequently the petitioner had
made some request to reduce the lease amount, that was found not
feasible as what has been fixed by the Government was strictly
in accordance with the prevailing condition as well as under the
provisions of theTamil Nadu Panchayats Act.1958, therefore the
said request had not been considered.

11. Thereafter, a further request was made by the petitioner
corporation to renew the lease for next 15 years and before
finally the said request was considered for extending the lease,
almost the 15 years period was over, therefore the Government
thought it fit to extend it for a 30 years period from 1987 to
2017. Accordingly, G.O.Ms.No.73 was /issued. In G.0.Ms.No.73,
2.79 acres of land, as mentioned above, has been assigned to the
petitioner corporation for the value of the land then prevailing
as per the statute and Government Order which was in vogue and
only in respect of the remaining portion of the land, i.e., 6.67
acres at villages called Vellakkalpatti and Chettichavadi
are concerned, lease was extended for a period of 30 years up to
2017, of course with the conditions which were almost available
or imposed in the earlier G.O.

12. The main condition imposed in G.0.Ms.No.73 was that, the
lease was extended for 30 years upto 20.12.2017 and the road
already laid and being used by the public of some villages shall
not be disturbed as those villages also using the said road as
access road, however the major user since 1s the petitioner
corporation, they can continue to use the road with the movement
of heavy vehicles to transport the mine ore, i.e., magnesite.

13. The learned Additional Advocate General would also
contend that, in the 6.67 acres leased out land, the petitioner
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corporation not only laid the road, but also has put up some
permanent structures or constructions including the quarters /
Guest House for Managing Director and also a cattle shed and a
considerable portion of the land had been fenced permanently and
has been put in exclusive use of the petitioner corporation. The
learned Additional Advocate General would further contend that,
in order to substantiate these factual contentions, photographs
have been taken in survey number wise and had been produced
before this Court.

14. The learned Additional Advocate General would further
contend that, 1in so far as the legal issue raised by the
petitioner side, to state that, since the land in question had
already been taken from the purview of the Village Panchayats
concerned in 1979 by issuance of District Gazette 1in this
regard, those 1lands are no more +the lands of the wvillage
panchayat concerned, therefore the provisions contained in Tamil
Nadu Panchayats Act, 1958 and the Tamil Nadu Panchayats Act,
1994 for levying of local cess and local cess surcharge are no
more available. to the panchayats to implement or exercise and in
this regard the Government cannot usurp the power of the village
panchayats ' to  levy 1local cess and local cess surcharge 1is
concerned, the learned Additional Advocate General would contend
that, the said submissions as well as the grounds raised by the
petitioner side is a complete misconception of the fact as well
as law.

15. The “learned Additional Advocate General, in support of
his contention, by elaborating his arguments, would contend
that, both in 1958 Act as well as 1in 1994 Act, there are clear
provisions for levying of local cess and local cess surcharge.
The leviability of 1local <c¢ess and local c¢ess surcharge 1is
primarily the legislative function,  in view of the clear
provision, i.e., Section 115 in the 1958 Act and Section 167 in
the 1994 Act and moreover since the local cess and local cess
surcharge are collected only as part of land revenue by the
Revenue Department of the State Government and after collecting
the local cess and 1local cess surcharge, what shall be the
apportionment of the said local cess and local cess surcharge,
have also been made clear in the said legislative part of the
two Acts, the said contention raised by the petitioner that, it
is not the job of the Government to levy and collect local cess
and local cess surcharge as it 1is. the exclusive Jjob of the
panchayat concerned, does not hold water and therefore the said
contention is ' liable to be rejected,  the learned Additional
Advocate General contended.

16. The learned Additional Advocate General would also
contend that, though there had been number of communications
between the petitioner corporation and the respondents and at
one point of time, the petitioner corporation also had stated
that, they had not agreed with the terms, namely the quantum of

https://hcservices.ecourts.gov.in/hcservices/



lease amount as well as local cess and local cess surcharge
fixed by the Government through G.0.Ms.No.73, the fact remains
that, the petitioner corporation had been continuously using the
land in question as admittedly there had been permanent
structures constructed by them and being utilized by them. The
30 years lease period also was over by 20.12.2017, thereby the
full 30 years of extended lease period and earlier 10 years had
been thoroughly enjoyed by the petitioner corporation. Therefore
the petitioner corporation by virtue of filing these petitions,
by challenging the two paragraphs of G.0.Ms.No.73 and subsequent
demand letter issued by the third respondent, cannot turn around
and say at this length of time that, the condition imposed by
the Government and the rate fixed by the Government for leasing
out of the land are not agreeable to the petitioner. Therefore
the learned Additional Advocate General would contend that, the
said plea raised by the petitioner in these two writ petitions
are not worthy to be considered, as absolutely there is no scope
for considering the same, otherwise it would be a case of unjust
enrichment on the part of the petitioner .corporation as having
enjoyed the / land din question for 40 long years, the petitioner
cannot escape from the clutches of law without paying the lease
due, which includes local cess and local cess surcharge. Hence
the learned Additional Advocate General would contend that, both
the writ petitions are liable to be dismissed.

17. I have given my anxious. consideration to the said
submissions made by both the learned counsel appearing for the
parties and have perused the materials placed before this Court.

18. After having analysed the materials placed before this
Court and the arguments,and counter arguments put forward by the
learned counsel appearing for the parties, this Court is of the
view that, the only legal issue to be looked into in these writ
petitions 1s, as to whether the 1local cess and 1local cess
surcharge levied Dby the Government or demanded by the
Government, i.e., the respondents herein, through the impugned
G.0, under which the lease was extended to the petitioner for 30
years up to 2017, is justifiable or not.

19. In order to dwell into these issues, first let me take
the relevant provisions of the Act, namely, The Tamil Nadu
Panchayats Act, 1958 and The Tamil Nadu Panchayats Act 1994.
Under 1958 Act, Section 115 and 116 speak about local cess and
local cess surcharge which reads thus

"Local cess - 115. (1) There shall be levied in
every panchayat development block, a local cess
at the rate of 45 naye paise on every rupee of
land revenue payable to the Government in
respect of any land for every fasli.

[Explanation.-In this section and in section
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116, 'land revenue' means public revenue due on
land and includes water cess payable to the
Government for water supplied or used for the
irrigation of 1land, royalty, lease amount or
other sum payable to the Government in respect
of land held direct from the Government on
lease or licence, Dbut does not include any
other «cess or the surcharge payable under
section 116, provided  that land revenue
remitted shall not be deemed to be land revenue
payable for the purpose of this section.]

(2) The 1local cess payable under sub-section
(1) shall be deemed to be public revenue due on
all the lands in respect of which a person is
liable to pay local cess and _all the said
lands, ~the buildings upon the said  lands and
their s products shall Dbe THegarded % as the
security for the local cess.

(3)) The provisions of the [Tamil. Nadu] Revenue
Recovery Act, 1864 ([Tamil Nadu] Act TII of
1864), 'shall apply to the payment and recovery
of 'the local cess payable under this Act just
as they apply to the payment and,..recovery of
thel revenue due upon the lands in respect of
which the-local cess under this Act is payable.
(4)=(a) Out of the.proceeds of the= local cess
so <collected 1in every panchayat development
block, 'a sum representing four-ninths of the
proceeds shall be credited to the Panchayat
Union (Education) Fund.

(b) "Out of the proceeds of, the 1local cess
collected in every  panchayat ftown in a
panchayat block, a sum representing two-ninths
of the said proceeds shall be credited to the
town panchayat fund.

(c) Out of the balance of the proceeds of the
local cess collected in the panchayat
development Dblock, such percentage as the
panchayat union council may fix shall Dbe
credited to the village panchayat fund, and the
percentage shall be fixed so as to secure as
nearly as may be that the total income derived
by all 'the wvillage panchayats . in the panchayat
union does not fall short of an amount
calculated at 20 naye Paise far each individual
of the wvillage population in the panchayat
union.

(d) The balance of the proceeds of the 1local
cess collected in the panchayat development
block shall be credited to the funds of the
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panchayat union council.

Local <cess surcharge - 116. Every panchayat
union council may levy on every person liable
to pay land revenue to the Government in
respect of any land in the panchayat union a
local cess surcharge at such rate as may be
considered suitable as an addition to the local
cess levied in the panchayat development block
under section 115 provided that the rate of
local <cess surcharge so levied (shall not
exceed two rupees and fifty paise on every
rupee of land revenue) payable in respect of
such land]."

20. Like that, under the 1994 Act, Sections 167 and 168
speak about the Jlocal cess and local cess surcharge, which are
extracted hereunder

"167. (I) ~There shall Dbe levied in every
panchayat development block, a local cess at
the rate of one rupee on every rupee of land
revenue payable to the Government 1in respect
of ‘any land for every fasli. Explanation.= 1In
this seetion and. in section 168, "land
revenue' means public revenue due on land.-and
includes water cess payable to the Government
forwwater supplied or used.for the™irrigation
of land, =royalty, lease amount or._other sum
payable to the Government in respect of land
held direct from the Government on lease or
licence, but does not include any other cess
or the surcharge payable under section 168,
provided that land revenue remitted shall not
be deemed to be land revenue payable for the
purpose of this section.

(2) The local cess payable under sub-section
(I) shall be deemed to be public revenue due
on all the lands in respect of which a person
is liable to pay 1local cess and all the said
lands, the buildings upon the said lands and
their products shall be regarded as security
for the local cess.

(3) The provisions of the Tamil Nadu Revenue
Recovery Act, 1864, shall_ _apply to the
payment and recovery of the local cess
payable under this Act just as they apply to
the payment and, recovery of the revenue due
upon the lands in respect of which the local
cess under this Act 1is payable.

(4) Out of the proceeds of the local cess so
collected in every panchayat development
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block, a sum representing twenty percent of
the proceeds shall Dbe credited to the
Panchayat Union (Education) Fund. (5) The
balance of the proceeds of the 1local cess
collected in the panchayat development block
shall be credited to the funds of the
panchayat union council.

168. Every panchayat union council may levy
on every person liable to pay land revenue to
the Government in respect of any land in the
panchayat union, a 1local cess surcharge at
such rate as may be considered suitable as an
addition to the - local wcess levied 1in the
panchayat development block under section 167
provided - that the rate of local cess
surcharge so- levied shall not be .less than
five rupees and not more than ten-rupees on
every “rupee” of land revenue“ypayable in
respect of such land."

21. In fact, in so far as the lands in question, the first
lease was /given to the petitioner Dby the Government under
G.0.Ms.No.1471, 'dated 08.09.1989, of course with retrospective
effect from 21.12.1977, the date on which enter upon permission
was given by the second respondent Collector to the petitioner
corporation and pursuant to which, the petitioner corporation
had been ' oceupying and enjoying - the property in question.
Therefore 'the lease period commences from 21.12.1977 upto
20.12.1987. Subsequently, by G.0.Ms.No.73, dated 09.02.2002, the
lease was extended for 30 years from 21.12.1987 to 20.12.2017.

22. Therefore in the whole lot of 40 years of lease period,
up to 1994, the Tamil Nadu Panchayats Act 1958 was in force and
thereafter Tamil Nadu Panchayats Act 1994 came into effect. If
we analyse the provisions of 115 and 116 of 1958 Act and
Sections 167 and 168 of 1994 Act, they are similar and there is
no material change in the provisions between these two Acts.
Therefore for the period up to 1994 under Sections 115 and 116
of the 1958 Act, 1local cess and 1local <cess surcharge can be
levied and demanded. Thereafter up to 2017, local cess and local
cess surcharge can be levied and demanded under 1994 Act.

23. In this context, whether under Section 115 of the 1958
Act, the state  Government has got power to - levy local cess and
demand the same is the question. If we look at the language used
in Section 115 of 1958 Act, it makes clear with the following
words that "there shall be levied in every panchayat development
block, a local cess at the rate of 45 naye paise on every rupee
of land revenue payable to the Government in respect of any land
for every fasli."
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24. Therefore the 1legislature itself, under Section 115
levied or levying local cess 1in respect of any land for every
fasli year at the rate fixed therein. Subsequently, the rate
originally fixed as 45 naye paise, seems to have been modified.

25. Under Section 116 of the 1958 Act, the words employed
are "every panchayat union council may levy on every person
liable to pay land revenue to the Government in respect of any
land in the panchayat union a local cess surcharge at such rate
as may be considered suitable as an addition to the local cess
levied in the panchayat development block under Section 115".

26. Almost similar provisions-are available in 1994 Act,
i.e., Sections 167 and 168 wunder the heading local cess and
local cess surcharge which has already been extracted herein
above.

27. A similar issue came to be considered before this Court
in the year 1979, where also similarly, the Government land had
been leased out to the lessee who raised the issue whether the
local <cess' and  1local cess surcharge can_be "levied by the
Government jand can be demanded. In this context, -it seems that,
two fold objection had been raised in the said issue, 1i.e.,
firstly there must be a separate levy to be made under Section
115 of the Act for local cess, without which there cannot be any
demand. Secondly under Section 116 for “levying @ local «cess
surcharge, every panchayat union council has to make a special
resolution to that effect without which no <dlocal cess surcharge
can be levied or imposed or demanded.

28. The said question raised  before +this Court was
considered in the case of Kwality Monuments Represented by....
vs. The Tahsildar & 3 others, reported in 1980 (1) MLJ 461. In
the said decision, this Court has considered the similar issue
in the context of Sections 115 and 116 of the 1958 Act and the
said Judgment would throw some light on this issue. Accordingly
the relevant portions of the said decision are extracted
hereunder

4. Having regard to the fact that the lease
is terminable by six months' notice by
either side, the 1learned . Counsel for. the
respondents conceded that the demand for
local cess and local cess surcharge can be
made only upto the end of the current fasli,
and that for the subsequent faslis, there
must be separate levy of the local cess and
local cess surcharge. Therefore it has to be
stated at the outset itself that the demand
by the impugned order could be confined only
to the amount of local cess and local cess
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surcharge payable upto the end of the
current fasli, 1389. Thus, the only ground
surviving for consideration is, whether the
local cess and local cess surcharge can be
levied only by the Panchayat Union Council
concerned, and not by the second respondent,
the Collector of Dharmapuri.

5. In the course of the arguments, the
learned Counsel for the petitioner submitted
that there must be a separate levy of local
cess by a separate resolution and that one
general resolution for that purpose is not
sufficient.

6. I shall first consider ~the question
whether, as. stated earlier, there 1is a
resolution for the 1levy _of local cess
surcharge~ of at 1 1/2 times ~the. land
revenue. There 1is no substance in . the
contention that there should be. a separate
resolution for each person who is . required
to pay the local cess surcharge. I _am of the
opinion .that a single «resolution levying
local cess surcharge would be sufficient.
Thel question then for consideration -is,
whether =a levy Dby way of resolution- is
necessary 1in the. case  of local™wcess. The
local cess 1is payable under Section 115 of
the Tamil Nadu Panchayats Act, 9587 Sub-
section (1) of that section lays down that:
There shall be levied 1n every panchayat
development block, a local cess at| the rate
of 45 naye paise on every rupee of land
revenue payable to the Government 1in respect
of any land for every fasli.

The learned Counsel for the ©petitioner
submitted that this sub-section is only a
direction to the panchayat development block
to levy local cess at the rate of 45 naye
paise on every rupee of land revenue payable
to the Government in respect of any land for
every fasli, and that 'a resolution .  for
levying 'local cess at the rate mentioned in
that sub-section is necessary.

7. On the other hand, the learned Counsel
for the respondents submitted that the
section itself levies the local cess at the
rate of 45 naye paise on every rupee of land
revenue payable to the Government in respect
of any land for every fasli and that there
is no need for a separate resolution for
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that purpose. "Levy", according to the
Chambers Twentieth Century Dictionary (New
Edition 1972) means "to raise, collect as an
army or tax; to call for; to impose ; to
begin to wage". Giving the meaning "collect"
to the word "levy" 1in Sub-section (1) of
Section 115 of the Tamil ©Nadu Panchayats
Act, 1958, used in the past tense, it will
read that there shall be "collected" in
every panchayat development Dblock, a 1local
cess at the rate of 45 naya paise on every
rupee of land revenue ©payable to the
Government in respect of -any land for every
fasli. Therefore, I agree with the learned
Counsel for the respondents that no
resolution for levying local - cess under
Section 115(1) of the Tamil Nadu- Panchayat
Act, 1958, is necessary and that Section 115
(1)) of that Act itself 1is sufficient. to
coll lect @Ehe local cess at the TEEe oLf£W45
naye paise on every rupee of land revenue
payable to the Government in respect of. .any
land for-every fasli.

8. The learned Counsel for the petitioner
submitted~ that only the Panchayat Union
Council can collect the local cessand .local
cess surcharge, and that the second
respondent was not entitled to demand the
same by the impugned order. Section 115(3)
of the Tamil Nadu Panchayats Act, 1958, lays
down that:

The provisions G, the Madras Revenue
Recovery Act, 1864 (Madras Act II of 1864),
shall apply to the payment and recovery of
the local cess payable under this Act, just
as they apply to the payment and recovery of
the revenue due upon the lands in respect of
which the local cess under this Act is
payable.

Sub-section (4) (a) of that section lays down
that:

Out of 'the proceeds of the local cess so
collected 'in' every panchayat = development
block, a sum representing four-ninths of the
proceeds shall be credited to the Panchayat
Union (Education) Fund.

9. G.O. Ms. No. 1615, (L.AL) Rural
Development and Local Administration, dated
1st October, 1960, deals with the monthly
adjustment of Local Cess to the Panchayat

https://hcservices.ecourts.gov.in/hcservices/



Union (General) Fund. At page 235 of the
Manual on Panchayat Administration (1967
Edition), it is stated that the local cess
shall Dbe collected along with the 1land
revenue and shall be credited to the State
accounts under the same head of account as
the land revenue and that it has also been
the practice so far in respect of land cess.
At page 237, it is stated that following the
principles laid down for the collection and
adjustment to Panchayat Union Funds of Local
Cess, the Government have decided and
accordingly direct-that the Panchayat Unions
shall be paid in advance of <collection of
local cess surcharge levied by ‘them, and
that such advance payments will be made with
reference to the resolutions of the
Panchayat Union Councils concerned, deciding
to #fllevy gthe Local Cess Surchazxge and %the
notification 1in the District Gazette for
suchlevy. It is also stated that the Local
Cess Surcharge is collectable along with the
kist and the Ve Gl cess during the
kistabandi. Thus, it is seen from the Manual
of Panchayat Administration that Dboth - the
Toced YTEESS and thewndocal—cess suTchElige afe
collectable along with 'the land revenue by
the Revienue Departmentiand that theytsshould
be credited to the State accounts under the
same head of account as the land revenue in
accordance with the usual practice.
Therefore it is not possible to agree with
the learned Counsel for the petitioner that
the local cess and the local cess surcharge
could Dbe collected only by the Panchayat
Union Block concerned.

29. The said decision of this Court referred to above, i.e.,
1980 (1) MLJ 461 has, in threadbare, discussed the said issues
and has given a complete answer to those issues.

30. I am 4din . respectful agreement @ with the said view
expressed by this Court in the said decision. Accordingly, this
Court is of the view that, in so far as the levy of local cess
is concerned, since it has already been levied under Section 115
of the 1958 Act and 167 of 1994 Act, there need not be any
separate levying of local cess either by the panchayat or by the
Government.
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31. In so far as the 1levy of 1local <cess surcharge 1is
concerned, Section 116 of the 1958 Act and the 168 of the 1994
Act make it clear that, local cess surcharge also in addition to
local cess can be levied.

32. In this context, a separate resolution of the panchayat
union council was not required as has been held in 1980 (1) MLJ
481 (cited supra). Therefore in respect of the said issue, which
has already Dbeen concluded in the said decision, 1if the
aforesaid facts is applied, the contention raised by the learned
counsel for the petitioner cannot be appreciated, instead, the
arguments in this regard made by the learned Additional Advocate
General is to be accepted.

33. Merely because in 1979 Dby issuing District Gazette,
lands 1in question have been taken away from the panchayat for
the purpose of 1leasing out the same -to . the ©petitioner
corporation, that would not ipso facto take away the rights of
the Government. for levy and demand of local cess and local cess
surcharge. As has been explained in the said decision of this
Court referred to above, it is the prime job of the Government
to collect the local cess and local cess surcharge along with
land revenue by the Department of Revenue .of State Government
and after collecting local cess and local cess surcharge amount,
how it should be apportioned alone have been spelt out in the
said provisions of the two Acts referred to above. Therefore it
cannot be said that, once the land has been taken away by the
Government ‘for. -the purpose of leasing out the same for any
commercial purpose or private purpose, the power of levying
local cess and local cess surcharge and demanding the same has
been taken away or denuded by the Government. Therefore on this
ground, the petitioner cannot successfully assail the import of
G.0.Ms.No.73 as well as the consequential demand letter issued
by the third respondent.

34. Accordingly, the main issue in so far as the leviability
and capable of demand of the local cess and local cess surcharge
by the State Government while leasing out the Government land
for commercial or private purposes are to be answered in favour
of the Government and not in favour of the petitioner.

35. The other grounds raised by the petitioner side is that,
even at the time of entrusting the land and subsequently at the
time of issuance of two Government Orders, granting the lease as
well as extending the lease, it was. the condition imposed by
the Government that, the land in question shall be used for
road purposes and after laying the road, apart from the usage of
the petitioner corporation it would be wusable by the general
public in that wvillages, therefore such usage cannot be
prevented by the petitioner corporation.

36. In this context, it is the point urged by the learned
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counsel for the petitioner that, since the land in question,
even though was put 1in wuse for laying the <road for the
petitioner to reach the mining site, it has not been entrusted
to the petitioner corporation for its exclusive usage, instead,
it has been entrusted for the use of petitioner corporation as
well as the general public and therefore the amount of lease
fixed by the Government to be imposed and demanded from the
petitioner is not in commensurate to the usage, therefore in so
far as the qguid pro quo, 1is concerned, there has been no
proportionality between the Government and the petitioner
corporation and on that ground the plea raised by the petitioner
to reduce the lease amount ought to have been accepted or
allowed Dby the Government, ~without which since the impugned
G.0.Ms.No.73 was 1issued, extending the 1lease for 30 years, of
course with the same conditions fixing 14% in a whole for both
lease amount as. well as local cess and local cess surcharge
which are not in commensurate with the usage of the petitioner,
it is 1liable to be interfered with, is concerned, this Court
feels that, the said plea cannot be raised-by the petitioner for
the reason 'that, 1t 1s an admitted case that, the land in
question not only 1is used for road purpose but also for very
exclusive /use 'of the ©petitioner corporation .. as dwelling
buildings have been constructed by the petitioner corporation
long back and has been put in use. That apart, wvast extent of
land out of the subject land had been fenced with pucca fence
and has been put in exclusive use of the petitioner corporation.

37. These . factors, normally this Court would not want to
dwell into, as it is the writ jurisdiction, therefore
complicated factual aspects cannot be gone into and empirical
data cannot be looked into, however, prima facie it was proved
by the respondent Government side by filing documents and
photographs to the extent to establish that, considerable
portion of the land in question have been put in exclusive use
of the petitioner corporation not only as road but also for
private use as set out above.

38. These factual aspects have not been denied by the
petitioner with any contra documents as the photographs shows
the building have been constructed in some of the portion of the
land in gquestion by the petitioner corporation and some of the
lands have been fenced on permanent basis and those aspects have
not been denied by the petitioner side and in fact they admitted
the same.

39. Therefore the proportionality theory in respect of quid
pro quo as has been projected by the learned counsel for the
petitioner, in view of the factual matrix of this case, cannot
be accepted, as that theory would not in any way enhance the
winability of the petitioner side in these two writ petitions.
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40. In so far as the other ground, namely that, the
petitioner had not agreed upon the conditions imposed by the
Government in the impugned Government Order, i.e., at paragraphs
5 and 7 of G.0.Ms.No.73 1s concerned, 1t 1is not a unilateral
decision on the part of the Government, as the earlier lease
also does contain the same clauses. The said Government Order
which has given the earlier 1lease from 1977 to 1987, 1i.e.,
G.0.Ms.No.1471 has not been admittedly challenged or assailed by
the petitioner.

41. More over, during the pendency of the issue between 1989
and 2002, the Government has come forward with G.0.Ms.No.460,
Revenue Department, dated 04.06.1998. Under the said G.0O, the
rigorousness of the quantum of lease amount and corresponding
local cess and local cess surcharge which amount to claim 98% of
the wvalue of the property as lease amount from the lessee was
considered and accordingly, considering that rigorousness, the
Government thought it fit to reduce the same as 2% lease amount,
instead of 14% for commercial transactions and 1% instead of 7%
for non-commercial transactions. However din G.0.Ms.No.460 also
the Government. has carefully dealt with the issue as to whether
the local cess and local cess surcharge can be tinkered with or
not.

42. In this. context, since it 1s "the wisdom of the
legislature to fix 1% local cess and 5% local cess surcharge on
the lease amount, the same cannot be reduced by the Government
by issuing Government Orders.

43, It is also an admitted fact that;, the G.0.Ms.No.460,
dated 04.06.1998, Revenue Department has not Dbeen put into
challenge by the petitioner, thereby the import of G.0.Ms.No.460
can very well be made applicable to the petitioner also.

44, When such being the position, the petitioner, after
having enjoyed the lease for 40 long years, cannot come now to
make a hue and cry and say that, the lease amount was exorbitant
and correspondingly the local cess and local cess surcharge was
also exorbitant and therefore the same cannot be imposed, levied
or demanded from the petitioner ~and in this context, the
petitioner is ready to surrender the lease hold rights or leased
out lands and accordingly, the issue can be decided and the
impugned orders can be interfered.

45. The ssaid stand now taken by the petitioner 1is
absolutely unjustifiable 'and untenable, . because, full enjoyment
have been made by the petitioner, as admittedly, even till date,
the private occupation of the petitioner corporation in the
subject land by constructing the building and other usage has
not been changed or those buildings have not been vacated and
the wvacant ©possession have not been surrendered to the
Government.
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46. Assuming that, if the petitioner now surrender vacant
possession, till such time, the petitioner is liable to pay the
lease amount as well as the corresponding local cess and local
cess surcharge amount as the lease amount 1is just 2% because it
is certainly a commercial transaction and the 1local cess and
local <cess surcharge 1is levied and demanded based on the
legislative intend, earlier, under the provisions of Tamil Nadu
Panchayats Act, 1958 and later under the provisions of Tamil
Nadu Panchayats Act, 1994. Therefore these fixation, levy and
demand made on the part of the respondents to the petitioner for
the leasehold lands, which had been admittedly in complete and
thorough usage of the petitioner, cannot be said to be either
unlawful or unjustifiable and therefore all these grounds raised
by the petitioner side towards assailing. these impugned orders
are not sustainable and hence all these grounds urged by the
petitioner side are liable to be rejected.

47. In .the result, both the writ petitions fail and
therefore they W are liable to be dismissed.  In fine, the
following orders are passed

Boththe writ petitions are dismissed. Since
the  lease period, even according to--..the
extended period of 30 years as per
G.0.Ms.No.73, Revenue Department, dated
UO.02 Bee cxpired. on 20.12.201 [ dlD r=-tlle
subsequent period, it ‘is for the petitioner
to approach the Government to get further
extension of lease, if it desired=to do so.
However till such time, the petitioner
enjoying the property 1in question of the
Government, it is liable to 'pay the lease
amount as well as local cess and local cess
surcharge to be fixed, levied and demanded
from time to time as per the provisions in
the said two legislation and other relevant
Government Orders which are in force. However
there shall be  no order as to <costs.
Consequently, connected miscellaneous
petitions are closed.

Sd/-
Assistant. Registrar/(CS)
//True Copy//

Sub Assistant Registrar

tsvn
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To

1. The Secretary to Government
State of Tamil Nadu
Revenue Department,
Fort St. George,
Chennai - 600 009.

2. The District Collector
Salem - 636 001.

3. The Tahsildar
Omalur - 636 455,
Salem District.

+lcc to M/s.T.Poornam , Advocate SR.No. 106900 106901
W.P.Nos.26813 and26814
of 2003

rgn
A.SK(10/02/2020)
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