IN THE HIGH COURT OF ANDHRA PRADESH
(Special Original Jurisdiction)

FRIDAY . THE TWELFTH DAY OF APRIL
TWO THOUSAND AND NINETEEN

PRESENT
THE HONOURABLE THE ACTING CHIEF JUSTICE C.PRAVEEN KUMAR
AMD
THE HONOURABLE SRI JUSTICE M.SATYANARAYANA MURTHY

WRIT PETITION NO: 47785 OF 2018

| Between:

M. Pavan Kumar, Sio N. Syamosundara Naidu, Agad about 40 years,
Hindu Residing at 19-14-1 |, Raghavendra MNagar, Kesavayanagunta,
Tirupati, Andhra Pradesh

-..PETITIONER
AND

1. The Union of India, Rep. by Principal Home Secretary Ministry of Home
Affairs, New Dealhi

2. The State of Andhra Pradesh, Rep. by Principal Home Secraetary,
Home Department, Velagapudi, Andhra Pradesh

3. The Director General Of Police, AP DCP Head Cuarters, Mangalagiri,
Andhra Pradesh

4. The Additional Director General Of Police {CID), AP DGP Head
Quarters, Mangalagiri. Andhra Pradesh

5. The Superintendant of Police, Tirupati Urban District. Tirupati, Andhra
Pradesh

6. The Circle Inspector, Tiruchanur Police Station, Tiruchanur, Andhra
Pradesh

7. The Assistant Director, (NCB (Intarpol) New Deihi) Central Bureau of
Investigation, New Delhi

8. The Under Secretary (Legal), 15-11 Civision,Ministry of Home Affairs,
=01, Mew Delhi

9. The Union of India, Rep. by Principal Foreign Secretory Ministry of
Exlernal Affairs, New Delhi

10. Tha Under Secretary (Extradition) Consular, Passport and Visa (CPV)
Division, GO, New Dealhi

11. Regional Passport Officer, State of Andhra Pradesh Visakhapatnam,
Andhra Pradesh-530009

12. Maheswari Ramineni, Dio R Muniswamy Naidu Hindu aged about 38
yeari Residing at 7500 Kirby Driva, Apt 121, Houston, Texas - 77030,
LU.S.A,

-.RESPONDENTS

Petition under Article 226 of tha Constitution of India praying that in
the circumstances stated in the affidavit filad therewith. the High Court may
ba pleased to issue a Writ. Order or Direction more particularly ona in the




nature of Writ of habeas corpus direcling Respondent Mos. 1 to 12 to
produce the ward of this Honble colrt N. Jainarayan Sai (DOB, October 2,
2014) before this Honble Court in a lime bound manner and return tha child
to his habitual residence’ in Tirupati, AP, India to the custody of
Petitionar/Father to the like effect of maintaining the status quo ante
situation as it was pravailing prior to kidnap on 15.11.2078, pursuant to the
arder Dt, 14.09.2018 of this Henble High Court m W.P. NMo. 30964 [ 2018
and per the orders DI, 21.01.2016 and Dt, 01.10.2018 of the Hon'ble 3rd
Circuit Court of Wayne County, Michigan, U.5.A. in Cause No.15-102440-
DM and per proceedings Dt 30.08.2018 of the Honble Family Court,
Tirupati, pending adjudication of the child's best interests and custody aither
by lhe parens patriae jurisdiction of this court or the Hon'ble Family Court,
Tirupati and in the event that the minar child is not produced before this
Haon'ble Court within a fixed peried, then the child may be produced by dua
process of courl and that Respondaent Authorities be directed to expeadite
legal, administrative and diplomatic measures to secure and produce the
child before this Hombla Court and as necessary and just against the
Respandant No, 12/ Mother.

1A NO: 1 OF 2018

Pelilion under Section 151 CPC  praying that in the circumslances
slated in the affidavit filed in support of the petition, the High Court may be
pleased to re-open W.P.No, 30964 of 2018 and cojoin its procesdings with
this writ proceedings. pending disposal of the above Writ Patition and pass

IA NO: 2 OF 2018

Patition under Section 151 CPC  praying that in the circumstances
stated in the affidavil filed in support of the petition, the High Court may be
pleased to temporarily appoint the petitionerffather as sole guardian or in
the alternative o appoint Guardian Ad Litem, with sole custody and to order
respondent Mo .12 to return the child o the court appointed guardian to
produce the child before this Honble Court and direct all local and
centralffederal law enforcement o assist in transfarring the minor child to
courl appointad guardian.

1A NO: 3 OF 2018

Petition under Saction 151 CPC  praying that in the circumstances
statad in the affidavit filed in support of the patition, the High Court may be
pleased to permit personal service to respondent No.12/Mother by Email in
above Writ Petition and |LAs.,




1A NO: 1 OF 2019
Petition under Section 151 CPC praying that in the circumstances

statod in the affidavil led in supporl of the patition, the High Court may he

pleased to exercise its inherent powars to direct raspondent nos.1 o 11 to

take immeadiale measures to issua a red immaodiale measures o issuo a poed

comear notice (RCN) against Respondont No. 12 within a week

Counsel for the Petitioner: SRI. K. SRINIVASA REDDY

Counsel for the Rezspondent Nos. 1, 7 to 11: SRI. B, KRISHNA MOHAN
ASST. SOLICITOR GENERAL

Counsel for the Respondent Nos. 2 to 6; ADVOCATE GENERAL

Counsel for the Respondent No. 12: SRI. T. NAGARJUNA REDDY

The Court made the following: ORDER




THE HON'EBLE ACTING CHIEF JUSTICE C. PRAVEEN KUMAR

THE HON'BLE SRI JUSTICE nr. SATYANARAYANA MURTHY

W.P. NO.47795 OF 2018

ORDER : [fer Han ble Acting Chper s e 1 Priveeen FLiericer)

Omne, N.Pavan Rumar, filed ke present writ petition seeking
IssuAnCe of writ of Habeas Corpus directing respondents | L1
herein 1o produce the ward h‘..|'=_1'L.r|m'a_1.'a:: Sat, born on 2 10-2014.

betore 1he Court and return the child to his habitia) residence ai

Tirupati and for othey consequeniial roliefs,

2 The pettioner herein, who s the ex-husband of the
12" respondernt, sought for production of his minor child By name,
M. Jainarayuan Sai, who was kidnapped on 15.11.2018 by the
12™ respondent. diter Irespassing  and HSSALITINE mother af Hhe
Pentioner with |he help of two other K ired criminals fram hiz house art
Tirupati, while 1he petilioner was in Hyderabad 1o alrend the hearing
In W.P.No.30964 of 2018 It s pleaded chat the ehild WHE in hig
lavatul custoly pursuant m the orglers passed by the Haon'hle High
Court on 4.9 2018 in WP N 308964 o 2018 as well as the LSy
order said o have been passed by the Cownt of Michigan, USA on
21, 12016, In respect of the gaid nciclent, o Case in crime No 250 o3l
2018 wus registered for the alfences punishahie unider Scclions 452,
3249, 363 read with SBection 34 LP.C. i1 Timicha nur Piolics Station,

Chittoor Disirict and it is Pending investisa tion.

S The |2 respodent, who s Alleged to have kidnapped 1he

wHI, (her gwn S0 is wiorking g AsSIEtaNt Professor, pathuloey ared




she is said 1o be residing at 7500, Kirby Drive, Apl 121, Houston,

Texas-7Tro30, 115a.

4. From the events narrated in the material on record, it appears
that the father hos been Lhe primaly caie provvider for the boy {rom
Ccteher, 2014 to November, 2018 (since mother did not dispute this
fact m W P No. 30964 of 2015), Pursuanl lo the orders of the Court
passed in W.P.No 30964 of 2018, the child was in lawful custody of
the father. The boy came to India along with his father and was living
with his father sinee June, 2017, with the consent of the mother.
While things stwod thus, the mother approached the Hon'hle
Al Cireait Court of Wayne County, Michigan on 160.8.2018 and also
[l WO No 30964 of 2018 for return of the child, who is in custody
ol the Tather, Pursuant therero, father was forced to file FOOP/ GWOP
No 110 of 2018 before the Family Court-cum-V Additional Distriet,
Tirupan, complaining threeal of kidnap from molther and to declare
him as lhe lawful guardian snd for restraining the mother flom
interfering with peaceful custody of the child. 1t 1s further stated that
om 1AS.2018 and 14.9.20718 the child was prichuced by the petitioner
before the Han'ble High Court, wherein temporary custody of the child
was ordered lor lwo davs from 1492018 to 1692018 with a
conditton that mother shall deposit her passport and also file an
affidavit not to take Lhe child out of the jurisdiction of the Court and
accordingly the child was given to the mother for two davs. The child
was refurned to the custody of the father on 16,9 2018 in complisnce
with the order of the Court. [t is stated that on 1:10.2018 the
b Carennt Court, Michigan passed final orders declining jurisdiction

and dismissed mothers case when she tricd to change her mind

aboul  the child living in Tdia with his  father. However, on




-

1.2.11.2018, it is alleged that the 12m respondent along  with
henchmen abducted the child from the house ol Tirupati and they
ook the boy to USA violating the orders of the Court. A crimingl CASE
also came to be registered for the offence of crimingl ITespass, assault
and kidnapping on 16.11.2018 ¢.BL apened Look Out Cireular
upon request of Superintendent of Police, Tirupati. It is stated that
between 16.11.2018 and 19,1 12018, the mother took the child out of

India,

£33z Counter came to be filed disputing the averments in the writ
petition. It is stated that the 125 respondent was emploved with
Henry Ford Hospital, Detroit from the year 2007 to 2011 and further
employed with MD Anderson Cancer Center from 2011 Lo 2013, She
ok a carcer break to join the petitioner-husband in Michigan from
2013 o 2013, Aller returning to her profession, the |:H:Li1.':c.mr~r took
full time faculity job at Bavlor collepe,  The marriage between the
petitioner and the respondent Ma. 12 ook place in 129 Novemhber,
2010 m Tirupati and therealter, the petitioner acquired American
citizenship in the year 2013, It is stated that her husband filed a
divorce case on 5.3.2015 in Circuit Courl for the County of Wayne
Family Division, State of Michigan. At the scssions of the said Court,
held in Detroit on 21.1.2016, judegment of divorce was granted Lo
parties and joint custody of the child was given until the child arttains
the age of 18 years or until further orders of the Court, [t was further
held that parcnting time shall be alternate on a three maonths hasis,
On 18 May, 2017, the petitioner informed the 125 respondent that
the paternal grandfather of the minor child was ill in India anc
requested that he be able to spend 8 e 10 weeks with the child

Indin and indicated that he would return the minor child to the



|2 respondent before the commencemenl of her parcntal time.

Henoe, both parties wgrecd for travel of minor child to India from

F1-0-20017 1o August 15, 2017,

£, It 15 stated that aller reaching India, the potitioner  sought
permission [rom the 12th respondent, for extension of period of time
v another three months, The 120 respondent agreed for Lhe same
and permitted the pelitioner o stay m Indiz along with the child tl
December, 2007, 1t is stated that thercafter, the petiioner refused to
bring track the child to USA and give custody to this respondent. This
made her to contact FBI and fle a missmg child complaint with the
Iocal apency. 111s stated that the petitioner has beon issued qotice by
Interpol, finding him guilty of parental kKidnapping. Tt is furthor
stated rhat Circuit Court vide order dated 22.8.2018 dirccted the
potitioner to appear along with miner child on 18.9.2018 In show as
Lo why action for the crimminal comicmpl shall nol he taken against the
petitioner,  The order granting divorce by USA on 21,1.20168 clearly
requared both partics’ parental time in LIsEA, which, according to the
129 respondent, is violated by the periticner. The gist of the counter
further indicares that in spite of arders passed by a Court in USA, the
pelinioner hercin has not complicd with the same. Insofar as taking
away of the minor child from the custmly of the pelitioner, il is stated
that she came down to India and gave inabructions to her counscl to
withdraw W.P. No, 30964 of 201 8, which was dismissed as withdrawr
oo 13.11.2018, It is stated that the child was Laken away from the
cuslody of the petitioner from the house of the pelitioner ai Tirupati,
as here s no order uperating against her. [n fact, it is stated thar she

was never served with any summons regarding sny pending custody

suit within India. It is stated by her that she has not violated any




law, either Indian or foreign, in raking minor child to USA.  After
reaching LISA, she hled temporary application before Judicial District
Harris County, Texas, wherein the Court vide order dated 28.11.20158
issued lemporary ex parie order, by which the petitioner was exchaded
from possession of or sccess to the minor child, The petilioner was
directed Lo appear before Texas Court on 12: 122018 and thal on
27 122018 the petitioner filed special appearance hefore the Texas

oL,

T In wiew of the judgment of the Apex Court in V.Ravichandran
Dr. )2} v. Union of India' and taking into consideration the
proposition laid down therein, it is pleaded that the Courts in U.S.
alone pets jurisdiction to decide the custody of the child sand that any
order passcd by the Court in India will not be binding on the
12" respondent. A reply to the counter came 1o be filed By the writ
petitioner bringing 1o the notice of the Court, the orders passed hy the
Courts 1in LS, the allegation of suppression of facts acts of
mternational forum hunting, the el of case being dismissed in the
Court of Michigan on 1.10.2018, apart from the orders being passed

by the Courts in LS, from tme to tirme.

8. A rejoinder to the reply came to be filed by the 12t resporident
stating thal Texas Courl continues to have jurisdiction snd the word
subsisting was mentioned by oversight. The 12% respondent Turther
submits thal she never committed any default and the order passcd
by the Texas court is matter of record and that she never tried to
mislecad the court,  Another reply-affidavit came to be filed on
19.2.2019, enclosing the subsequent developments to the .-I:ﬂSL"Ei L1

U.5., more particularly, the order daled 1822019 passed by the

g (e 174



2470 Judicial District Court of Harris County, Texas and also placing
on record the motion moved by the petitioner hercin before the said

Cloart

= From the averments and the counter averments the issue that

boils down 1s, whether the child was taken out of the country illegally
and as 1o whether the custody of the child be handed over to the
petitioner after ordering the respondent to bring back the child to
India. It is also to be noted here that not only the courts in U8, are
seized of the matter, but the matter is also sub fudice before a

competent civil court in India at Tirapati.

10, In Kanika Goel v. State (NCT of Delhil® the Apex Court, while
dealing with issuance of habeas OIS rr_1|ﬁ]_i_]'|?:-: to [he |_;|__|5.;|.;;.|;{_1__.- af the

minor female child, observed as under

“After these decisions, it iz not open 1o contend that the
cuslony of the female minor child with her biological mather wonld be
unlawiul, for there is preaumptlion o the contrary. In such a ciase, the
High Court whilsl exercising juriadiction under Article 226 for izsuance
of nowrit of habeas corpus need not make any larther enoguiry b if it
15 culled upon to consider the praver for return of the minor female
child to the native country, il has the option to resort fo @ summary
inguiry or an elaborate inguiry, ss may be neceasary in the  fact
siluation of the given case. In the present cage, the High Court noted
Pt b was not inclined to undertake & detailed inguity, The guestion
is having said that whether the High Courl took into account irrelevant
matters for recording its conclusion that the minor fermmals child, who
was in custody of ber binlogical mother, should 1= returmed to her
rabive country. As abserved an Withye Anered Raghoean cose (20170 8
S0 A54] the Court must Bake into account the totality af the fcts ancd
circumstances whilst ensuring the best interest of the minor child, In
Frioteek Cupda case (2018) 2 5CC 309] the Court noted that the
adjudicative mission is the obligation to secure the ynreserved welfare
of the child as the paramount consideration. Further, the doctrine of
“intimate and closcst concern”™ are of persuasive relevance, only when
the child is uprooted from ibs notive country and taken 1o & place to

encounler alien environment, lamguage, custom, olc. with the portent

THABIRY O RO STH




et |

of mutilative: bearing on the process. of s overall orowth e

Ercaoming, "

1. In Elizabeth Dinshaw v. Arvand M.Dinshaw ' thc Apex
Court, while dealing with the question as 1o the custody ol the minor
child, held that the matier has ta be decided not on consideration of
the legal rights of parties, but on the sole and predominant critedion
of what would best serve the interest and weltare of the minor. [n the
sald e¢ase, the Apex Court examined minos boy Dusian in the
chambers and lound him to be lender in age and totally immature o
be able o form any independent opinion of his own as to which
parent he should stay with, It was also a case where the child was
brought back to India 9y the process of illegal abduction by the
father. The minor child spent most of his life in Lhe United States of
Amenca and he was doing well in schonl there, Fhe Apex Court held
that 1n their opinion, in the best interest and wellare of the minor
child, he should oo back to USA and continue his education there in
the custody and guardiansinp of the mother to whom such LSty
and guardianship has been entrusted by the competent eourt in that

country. However, visiting rights were given to the father.

12, In V.Ravi Chandran’s case || supra) the Three . ludae Bench of
the Apex Court, while dealing with the custody of a oy of 7 years
born in USA and a foreirn national, m an application filed Ly the

father seeking issusnce of habeas corpus [or production of minor

child and for his custody, observed as under

While denling with a case af custody of & child remoaved by &
Parenl [mom one country. fo another in contravention of the orders the
court where the paries had ke up their matrimanial home, the court in
the covniry to which the chiuld hes bheen removed musl lrst consider the

question whether the court could conduct an e nborare cneuiry on the
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guestion of custedy or by dealing wich the matter summariy oeder o

parcnt woreturn custody of the child to the countey from which the child
was removed amd all aspects relating to the childs  welfare e
investizated inoa court o bas n country, Should the court take a view
that an elaborate enguity is necessary, obviously the court i3 bound to
consitder Lthe wellare and happiness of 1he child as the parameuant
consideration aind go anto all relevant aspects of welfare of the child
inciuding stability and security, loving and understanding care and
guidance and full develypiment of the child’s character, personakity and
inlents. While doing so, the arder o o foreign court as 1o his custody
may b given due weight; the weight and persoasive effect of a forcign

Judgrnent muast depend on the circumstances of each case,”

13.  From the judgments referred to above it is clear that the
paramount consideration for ordering custody of a minor child is
wellare of the child, In V.Ravl Chandran’s case {1 supra) the Apex
Court held that in the country to which the child has been removed
must lirst consider the guestion whether the court could conduct an
claborate enguiry on the question of custody or by dealing with the
matter summarily order a parent to return custody of the child to the
country from which the child was removed and all aspects relating to
the child’s welfare be investigated in a court in his own country. In
V.Ravi Chandran’s ecase zll the orders relating to the custody of the
minor child were passed by the American courts by consent of the
parties,  The Apex Court, while recording appreciation for the work
done by the officers/olficials of CBI in tracing the minor child Adithva
and producing him in less than two months of the order passed by
the court, laid down certain guidelines, while ordering custody of the

child to the mother.

14, I Nithya Anand Raghavan v. State (NCT of Delhif the
Court was also dealing with a habeas corpus petition filed for the

custody ol the minor child. It was held that the guardianship of

' 01T 8 500 454) -



mother s uimost significance for development of the personality of
the girl, especially when she is around 7 years. of ape, unless
circumstances indicating that it is harmiul to her The [acts in the
sald case arc somewhat identical to the case on hand, 11 was A Case
where child was removed from the custody of the father, who is
residing in a foreign country and brought to India by mother. Habeas
Corpus petition was filed by the father before the Court of India. [t
wiHs 3lso a case where there was arder of a foreign court directing the
mother to produce the child before i It would be appropriate to

narrate the fsets in detail which are as under

*For considering the factum of interests of the child, the court
must take inte account 2N the altending circumstances and totality of
the situstion, That will iave 1o be decided on cases 1o case basis I the
present caxe, we find that the father as well a5 mathier of the ol are af
Inthian arigine  They were married in Chennai e India accorling o
Hindu rites and custoims, The father, an Indian citizen, had gone to 1he
UK as o student in 2003 and was warking there since 2005,  After the
marcage, the couple shifted to the UK in carly 2007 and staved in
Watford., The mather did peboan employment o London in 2008, but
hiatd to come to her parenta’ house in Delhi in June AU0T L whore she
gave hirth o Nethra. Thus, Nethes ds an Indian citizen by Birth. She
has reet given up her Indin citizenship. Indeed, the mother, along with
Nethra, returned 1o the UK in March 2010, Bui from August 2010 till
December 2011, berause of matrimonial issues behween the appellant
and Fespondent 2, the appeliani and her daupghter remaimed it [ndi.
is only after the meervention of and mediation b the Famaly members,
the appefiant aml her daughter  Nerhrn went Lack 1o Enpland in
Becember 2011, more than' a vear after they had eams o Indiﬁ._ Alfer
FRIUTTHNE 1o the UK, Nethra was admitted 1o a nursery gehoal i

January 2012,

An application for gesnt of U citzenship wis made an behalf
of Methra in Seprember 2012 which was subseguently granced in
December, 2012, The  lather [Kespondent 2] then  acguired the
citizenship of the UK in January 20713 After grant of citizenship of the
LK, Nethra was admitied ta a primary school in the UK in Semember
2053 and stiulied thers anly till July 2015, Sinee Nethra had acguired
British citizenship, the UK Court cogld exercise juriadiction in reapect of

huey crstody igsues :

L



Sigruficantly, il Nethra relurned io india along with Rer
mother oo 2-7-2015, no proceeding of v nADae came i be filed in the
UK Court, either in relation 1o the madrimenis! dispute between fhe
appellant and Respondent 2 of for the ciustods of Methea,  Further,
Nethra is stayving in India nlong with the appellail,  her grand parents
aid other fmily members and refabives, unbike in the UK where she
el in & nuclear family of the three with no extended family. She haz
been schoalinmg Aere for the (LS O¥ET-Lae yvear and has spent equial time
it both the countres oul af the firss six yeurs. She would be more
comturtable and feel aecured 1o live with her mother here, wha car
provide her Lo, understanding, care and guidance for her comnle s
developiment of chnracter, personality and talents Bring & pirl child, 1he
guardianship of the mother is of urmos: sipnificance,  Ordinarily, the
cuslzdy of & "girl™ child who = around seven years of ape must aeall
be with her mother uniess there arc aircunmatEnces o oandicate that it
would be harmlol to the girl ¢hild to rermain in custedy of her paother
e Barifoa Shormeg, (20043 SCC 14, parsy G| Mo such marerial ar

evidence is forthcoming in the pPresent case excepl the fact that ihe

appeliant [mother) has violated the order of the UK Court directing hey

o relurn the child fo the UK before the stipulated date,

Adrrittecdly, when Methsas wazs bn e DR, no reatraint order wag
issusd by Aty court or authority in the UK in that behall, She hal
traveled along with her  miothes from the UK 1o India on afficial
documents. iz a diflerent matter thar Respandent 2 alleges thar he
was ud informed before Methrn was removed from the UK and lroght

lex India by hia wils {appeliint herein,

it s common ground that Nethra = suflering from cardisc
disorder and needs periodical medics) FPRVICWS and  penper care and
altentian, That ¢an be given only by her mother. Respondent 2 [fathier|
i emploved and mav not e na positicn n give complete attention
nis daughter, There is force in the stand taken by the appellant that if
Rethra returns tothe UK, gshe may nat bo able to ger rreaningiul nceess
o provide proper caie a@nd attention. | urther, she has no intention to

vigit 1he LR

15 Under those circumstances. taking into consideration the
health condition of the child and ai tendant  circumstances,  the
custoay of the child was given to the mot her, but, however, in the very

same case 0 para 67, the Court held as Luinder :

Fhe facts in all the four caszes pramarsy relicd  apon T

Kespondent 2, in our opinmwn, necessitated {he Courl to issus direction

bt return the child e the native state,  That docs naf micat that i




deserving cases the courts in Fnidin are denuded from declining the relie
tooreburn the child o the native state sy hecatse of g prE-pxigting
order ol the foreign court gl compeimm Jurisibction, Thaet, heweower, will
hive tio Dres comsidered on case Lo case basis - be i in B SWIMmi sy inglinry
or man clalorate inguiry,  We do net wish o dikaie on other reporod
Judgments, as it would result in repetition. of sinvilyr position ard orly

Busden thiz juderment.”

15, Therefore, from 1the judoment referred to abave, it is clear (hat
in deserving cases the courts in India are not denuded from declining
the reliel o return the child to the native state morely because of a
pre-cxisting order of the forcian court af compelent jurisdiction, but
the Apex Couoart categorically held that the issue has 1o be decided on

CHSC 10 case hasis:

o Srmilarly, in Surya Vadanan p, State of T.N5 the Apcx Court,
while dealing with the custody of & minor gir]l who was British cilizen

by birth, held as under -

“We have pone theouph the arders aned cdirections passed by (he
hureipn courl and find that there is mo Gl determination an the issue of
custoly and what the foreign court has required s for Mayvurs to
present hersell before it along with the two childrer whe are wareds of
the forcigrr court arnd to nials e submissicnsg  The forcign court s
il taken any final decision oo the custudy of the children, It is quile
possible thal the forcign court frisy come lea conclusion, after hearing
both parties thal the custnedy af the children should e with Mavure and
that thev should be with ber in lodia. The feredgn courl may alsn come
o the venclusion that the best inlerests and welfare ol the cluiliiren
reqpiires that they mav remam in the UK eithes under the custody of
Subryie or Mayura ar their Join custocdy roas wards of the courl during
theiv minerity.. In other words, (here are several optiong befisre the
farcign court and we cannor jump the gun aml conclhude that the leareizn
court will ot come ooa just and cquitabie decision which would be in

the best interests and welfare of the fwe chitdren af Lthe cou ple.
15. At this sisge it is to be notod tha India i= nat a signatery o the
Hague Comvention of 1980 on eivil aspocts of International Child

Abduction, In rum-convention countries, kw is that the cowrt in the
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counlry 1o whicl the child is removed will consider the dqueslion on
merits bearing the wellare of the child as of paramount importance
anid reckon the order of the foreign courl as only a factor to be talen
inte considerarion, unless the Court thinks it il to cxercise SUMIMATY
Jurisdicltion in the interests of the child and ils prompt return is forits
wellare,  In exercize of summary jurisdiction, the I;_Z-::uut't sl be
satisfied and of the opinion that the proceeding instituted betore il
wids In close proximity and filed promptly after the child was removed
from  his/her native state and  brought  within  its  rerritorial
jurisdiction, the child has not pained roots here and further that it
will he 1n the child's welfare to relurn to his native state because of
the differcnce in language spolken or sncial customs and contacts etc.
In such u case, the Court necd not resort to an elaborate inquiny into
the merils of the paramount welfare of the child buat leave that mguiry
to the foreign Court by dirceting return of the child. However, in
exceplional cases, the Court can sl refuse o issue direction to
recurn the child to the native state and more particularly in spite of a
pre-cxisting order of the foreipn Court in that behalf, if it is satisfed
that the child’s return may expose him to a grave risk, This means
that the Courts in Tndia, within whose jurisdiction the minor has been
brought must "ordinarily”™ consider the gquestion on merits, bearing in
mind the welfare of the child as of paramount importance whilst
reckoning the pre-existing order of the forcign Court il any A8 only one
of the factors amd not get fixated therewith. Vide Mithria  Andred

Raghavian v, State (NCT of Delhil.

19 In Alekhya Yalamanchili v. State of Andhra Pradesh and

others ¢ 3 Division Bench of High Court, while dealing with unlawhul
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removal of child from jurisdiction of the High Court, when a dispute
regarding custody of child under Guardians Act pending before the
Civil Court within supervisory or superintendence jurisdictional arca
of High Court, observed as under :
“The law is thus well settled thar the dispute before (he civil
Courl under Quardians Act is concerned with the lrz] ehild cistocds
rights of the parenis whereas habeas corpus pracesdme deala with
protection of the person who is beld in unlawial custady. A child iz nat
a4 praporiy v oa commaodity. . When the parents complain unlawful
removal from s jurisdiction the court is bound ta jssue halsns corpus
CHEICININE parens patriae jurisdiction. Botli the procecdings . are
summary but the proceedings' under Guardianz At are substantive
whersis habeas corpus proceedings ave procedural. Fven if the child is
ot within the tertorial jurisdiction of the Court, if the partes had
already upproached & competent civil Court which s withis the
supervisary or supernmtendence jurisdicticnnl hres of the High Courl, it
# emtitled o assume jurisdiction.  The factum of relocation of & child is
no ground to oust habeas corpus jurisdiction of the High Couri We,

therefore, hold on the izsue agsinst the third reapanident and in fveur

af the peninoner,”

20 At this stage it will also be Pproper to refer to the judpment in
Prateek Gupta v Shilpi Gupta® It was also & case where the
petitioner filed a writ of habeas corpus for custondy of the child,
Dealing with the issue as to the manner in which the juarisdiction
under habeas corpus is 1o be exervized ie., when guestion is one of
immediale restoration of custooy frepatriation of child, the Apex Court
alter referring to various judgments including Arathi Bandi v, Bandi
Jdagadrakshake rao [[2013) 15 800 TO0) Shilpa Aggarwal w. Aviral
Mittal [(2000) 1 SCC 281} Mithya Anand Raghavan v State INCT of
Delhi} [(2017) &8 5CC 454 Anand Raghavan u. State (NCT af Delhi)
H2016) 231 DLT 59Gi: Ebzabeth Dinshoaw o Arvand M.Ihnshau
[({I987) 1 BCC 42|: and V. Rawi Cheredran (2} v Union of India [(2010) 1

SCC 174 came to the following conclusion
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"The gravamen of the judicial enuncistion on the {ssue of

repatriation of o child removed from it native country is cloarly unded
on the predommant imperative of i1s overall woll-bering, the princeple of
comity of courts, and the docirines of “intimate contact and closesi
roncermn” notwithstandine. Though the principle of comily of courts and
the alorementione:d doctrines qua a forcign court from the territory of
which a child is remaved are factors which deserve notice in dee ulmg the
msue of custody and repatristion of the child; it i no longer res ntegra
that the ever-sverriding deferminant would be the welfire and interest af
the child. In other words, the invoeation of thoae principles doctrings
has to be judged on the touchstone of myriad attendant Facts and
arcumstances of cach case, the ultimate live concem beitig the wellare
ol the child, other factors being acknowledgeably subservient thereto,
Thuough in the process of adivdication of the issue of ropatriation, a
court n elect tooadept a summary enquiry and order  immediate
restoralion of the child o its native country, i the applicant) parcotl is
prompt arcd alert in hosf ber initiatve and the existing circumstances ex
facie qustify auch course again in the overwhelming exigency of the
wellare of the child, such a course could bBe approvable in faw, if an
efforiless discernment of the relevant Guctors teatily irreversible, ailverse
and prejudicial rmpact on its phvsicul, mental, psvchological, social,
cultural existence, thus exposing it to vigibile, cantinuing and irreparnale
detrimental and nihilistic attenuations. On the other hand, f the
applicant/ parent is slack and there is a considerable time lesgr Beetween
the removal of the child from the native count ry el the steps laken for
its repatrinlion therelo, the court would preferan elaborate cnguiry mto
all relevant aspects bearing on the child, s meanwhile with thie patsage
al e, i1 expectedly  had grown roots. i the country  and ks
charicleristic miliew, thus casting its influcncs on the process of its

groonnng in its fald -

41.  From the judgment of the Courts referred to above and the ratio
laid down, it is very clear that welfare of the child 15 paramount
consideration, The principles/dectrines which have been laid dovam
has to be judged on the touchstone of mivriad attendan! facts and
circumstances of each case, the ultimate live concern bemg  the
wellare ol the child, other faclors being acknowledgeably subservient

there b,

23 Therefore, il is now 1o be seen as to whether in the instanl case

custody of child can be awarded to the faiher Adrmmitted facls, as




narrated earlier, would indicate that far a major period of the time,
the boy, who was born nn 2102014, was with lather. | s al&o
brought on record that pursuant o the order passed by the 3
Circuit Court of Wavne County, Michigan, the child came 1o India
with lis father and was iving with the father since June 2017, with
the consent of the mother, Lemg thereafter, when the father reflsed
tr lake buck the child o U5, mother came down o India and took
steps for taking back the child 10 U.S. Wril Petitions came 1o be filed
by both of them. W.P.No.30964 of 2018 was filed by the mother for
issuance of writ of habegas corpus, In the said case a Division Rench
of the Hish Court of judicature al Hyderabad for the State of
Telangana and for the Siate of Andhra Pradesh by itz order dated
14.9.2018 gave a direction stating that if temporary custody of minor
80N 15 given to the pelitoner thersin ie., mother, she will deposit her
passport in the courl and she will noi lcave the jurisdiction of the
court Accordingly, counsel for the respondent [airly agrecd  for
temporary custody of the child by the petitioner therein and handing
over the child to respondent at 5 PM on Sunday ie, 1692018,
Pursuant there to on 14.9,2018, the passport ol the pelitioner was
deposited and lemporary custody of the child wasg given to mother.
She returned the child to the respondent by 5 PM on 1692018, a5
directed by this Court, Accordingly, the passport was direcied o he

returned to the pelitioner therein L, mother,

23, However, on 15.11.2018 the mother i sall 1o have forcihly
abducted the child from the house of her hushand at Tiruparti with
the help of her henchmen and then tpok the boy to USA. In the said
process, Lhe persons, who respassed, catised lrjuries to the mother

of the petitioner, leading 1o registration of criminal cusecs which is




4]

petding investgation. At thal stage, W.P.No. 47795 of 2018 came to
e Gled by the father to issue habeas corpus; to produce the ward ie.,
Modainarayvan Sai before the Hon'ble High Court in time hound
manner and return the child to his habitusl residerce at Tirvpati,
Record also discluses liling of FCOP/GWOP No.110 of 2018 by the
petitioner herein before the Family Court-cum-¥ Addilional District
Judge, Tirupatl, complaining threat of kidnap from mother and to
declare him as the lawful gnardian and for restraining the mother
rem  interfering with  peacef) custody ol the child, From the
narration of events, it clearly indicates that while arder of the High
Courl was in force, the child was lforcibly taken away to USA by the
mother. Though it is pleaded that no order is in foree for the reason
that the writ pefition was withdrawn on 15.11.2018, but 1his
withdrawal 15 subject matter of dispute, for the reason that the same
5 being done only with an intention to gel away with the order passed

bw the High Court in ordenng custody of the bov (o the father.

24.  However, the record clearly shows that on the day when the
Wit pelition was withdrawn, the boy was abducted from (he lawiul
puardianship of his grand mother. [t is no doubt (rue that orders are
passed by the Courts in U5, but, at the same time, the Courts in
India, while recogmizing the cusiody of the boy with the father
grantod interim custody 1o the lather, meaning thereby, the bov 1s in
lawhul custody of the father in India. Forcible taking away of the boy
from the custody of his prand mother, is noi permitted by any law og
by any order passed by the Courts in U.S, In fact, there is no answer
troin the counsel when the Court posed a4 query as to how the mother

came mlo custody of the boy on 15112018, Sinee Novernber 2008,

the boy is in the custody of the mother and father has been visiting




USA fighting out the litigpation in the said courls. AL the same lime,

the appropriate civil Court in India is also seized of the matrer with
regard to the custody of the child vide FCOP/GWOP No. 110 of 2018

before the Family Court at Tirapati.

23, Bmee the boy 'has been forcibly taken away without any lawiul
authonty or with the aid of any order passed by the Indian Court and
gsinee the welfare of the child is a paramount consideration, it will be
just and proper or ws o direcl the mother to subject herself to the
jurisdiction of the civil courl in FCOP/OWOP Mo, 110 of 2018 before
the TFarmily Cowrt-cum-Y Additional District Judege, Tirupati, and
produce the child before the said court. In which event, the said
Court shall examine the boy, father, mother and all concerned and
then pass appropriate orders. In our view, deciding of the issue by
the apprepriate civil court is very much essential, more so, in view of
the jqudgment of the division bench of this court in Alekhya
Yalomanchili’s case, where the court held that even if the child is
not within the ternitonal junsdiction of the court, if parties have
approached the civil court, ‘which is within the supervisory or
superintendence junsdictional sarea of High Couart, it is. entitled to

assume jurisdiction.

26, In the result, the wnit petition is allowed, directing the
12%h respondent to produce N.lainaravan Sai, a minor child aged
abour 5 vears, son of the petitioner and (he 129 rf~31-:-nr:d_r=.r||. b e
thee Family Court at Tirupati within 8 to |2 weeks from the date of
recerpt of a copy of this order. On which, the concerned civil court
shall decide the issue relating to interim custody of the child pending

CLP. a5 well the O P in accordance with law at the earliest.




27.  The Wril petition, with the above dircctions, 1s allowed. No

agrder as 1 consla,

Conscquently, miscellancous applications pending if any, shall

- L P,
Al=n stand closed.
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WP.No. 47795 of 2018
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