HIGH COURT OF AMDHRA PRADESH

FRIDAY, THE TWENTY FIFTH DAY OF JANUARY
TWO THOUSAND AND NINETEEN

PRESENT
THE HON'BLE SRI JUSTICE M.SATYANARAYANA MURTHY

CRP Mo, 5281 OF 2018

Petition under Article 227 ol the Conslilution of India against the Order and
Decree dated 06-05-2018, passed in LA No. 702 of 2018 in 0.5 Mo 139 of 2012, an the
file of Principal Juniar Civil Judge, Adoni.

Betwesan;

1, M. M. Zakna, Sfo.M.Allabaksh
2. M. Abduliah, S/o M. Allabaksh
PETITIONERS/PLAINTIFFS

AND
1. Shairkhan Mohammed ldrus, Sio.Sharrkhan Md lbrahim Age 40 years,
Filo. 2808, Bhamg=t, Adoni, Burnool Destrict,
2. hairkhan Mohammed livas, Sfo.Shairkhan Md.lbrahim Age 38 years,
Fio 22808 Bharet, Adon, Kumool District

RESPONDENT/DEFENDANTS
14 NO: 1 OF 2018

Patition under Section 151 CPC praying that in the ciroumstances stated in the
affidavit filed in support of the petition, the High Court may be picasad to stay of ali
further proceedings in 0.5 No.139 of 2012 on the file of the Principal Junior Civil Judga,
Addoni.

Counsel for the Petitioner : SRI K. S5ITA RAKM

Counsal for the Respondents: SRI NADIPALLY ANANDA RAD

The Court made the following: ORDER



THE HON'BLE SRI JUSTICE M.SATYANARAYANA MURTHY

CIVIL REVISION PETITION No. 5281 OF 2018

ORDER:

This civil revision petiton arises our of an order dared 06,08,2014
in [LAN0.702 of 2018 in O.5 No.139 of 2012 passed by the Principal
Junior Civil Judge, Adoni, Kurnool District, whereby, LA No.702 of 2018

fled under Order W Bale 17 CoP.C was dismissecd.,

The pelilioners wre the plaintiffs mothe suit and they Bled soi for ©
prant of perpelual injunction, restrainimg the eespondents fdefendant s,
their henchmen [rom interfering wilh the plamtills  possession ard
enjovment of the schedule property brearing H.NoZ2 /268 in Bharpet,

Adoni within the specilic boundaries.

The trial has already commenced, P.W.1 was already examined
and at this stape, the peutioner filed petition under Order V1 RBule 17
C.P.C seeking leave ol the Court to delete The words “the suit house™ in
the prayer portion and to inscrt the open space shown as EFGH and
[TEL abutting o D.N0.2/268 1in Bharpet, Adoni and to add Tem Nool of
Suit Behedule Property which 1s shown as open space with Kadapa Slabs
as EFGH and LJKL in the rough sketch appended to the plamt which 1s

aburting to .Na. 2/ 268 within municipal limits of Adoni.

The Trial Court, on contest, dismissed LANG. 702 of 2018 on the
groundd that the petitioner filed earlier application LA No.499 of 20135,
LA NG 1621 of 2016 and LANo IOG2 of 1Y secking amendment of
plaint and those pelitions were allowed on 100082016 and 21.04 2017

But, no steps were taken to get the plr—a‘i:‘ft{l amended appropriately atter



commencement of the trial and sought leave of the Court to amend the

plaint by invoking Order V1 Bule 17 C.P.C,

The present petition under Article 227 of the Constitution of India
is fled raising specific prounds that, dismissal of petition filed under
Order VI Rule 17 C.P.C is erroneous, since it permits the partics to suit
or procecdings to amend the pleadings at any stage. But, the Court
below on erronecus appreciaton of law dismissed the petition and failed
tn exercise its discretion that vested on il committed serioug crror in
dismissing the petitioner, thereby the order impugned s illegal and

sought to sct-aside the same,

According to Rule 17 Order VI of C.PCL, the Court may at any
stape of the proceedings allow either party to alter or amend his/her
pleadings in such manner and on such terms as may bc just, and all
such amendments shall be made as may be necessary for the purpose of
determining the recal questions in controversy between the parties.
However, the principles o allowing petitions under Rule 17 Order VI of
C.PC, are well settled.  They are: the amendment shall not alter the
bBasic siructiure or nature of the clam and that the amendment shall ot
take away the valuable right that accrued w the respondent or such
amendment will not take away the uneguivocal admissions made in the
pleadings.  However, by proviso to KHule 1Y of Order VI of C.P.C, an
meerdict 15 created, according 1o it oo applicaticn for amendment shall
be allivwed alter the nal has been commmenoed, unless the Court comes
to the conclusion that inspite of due diligence, the party could not have

raised the matier before the commencement of tmal.



The proviso o Bole 17 of Order VI o some exlent custalls absoiule
digscretion to allow amendment at any stage. If application is filed after
commencement of trial, it has 1o be shown that in spite of exercise of due
diligence, such amendment could not have been sought earlier, The
chiect [or adding proviso by virtue of Amendment Act 22 of 2002 w Rule
17 of Order VI was to curtail delay and cxpedite adjudicaton of the

LCHEBES.

As  discussed  ahove, when the law  permils amendment  of
pleadings at any stapge of the proceedings, even in the first appellate or
secand appellate stage, the parties can be permitted to amend their
pleadings prior o Act XXI1 of 2012, By amendment to Civil Procedure
Code by Act No XXID of 2002, a provisa is added o Oeder VT Rule 17
C.P.C, which disabled the partics to scck leave of the Court to amend the
plaint as a matter of course and 1L appears that, the proviso is an
exception 1o the genemal rule. Therefors, to claim benefit under Order VI
Rule 17 C.P.C, the peritioner must estahlish that, despite cxercise of due
diligenice,  she could not bong  those facts on mecord belors

comumencermnent of triml.

The word “due diligence” 15 nol exaclly delined by the Act, but
Bharat Petrolenm Corporation Ltd. v. Precious Finance Investment

Pvt. Ltd’, the Apex Court held as follows:

“Ihe Encoorsacy msarnng of Hhe expression "thae dibgenee” &y grean
i the Blacks Law Dietwnary, Sixib Editaon, 1990 means 'Such a
measure of prudence, activity or assiduicy, as is properly to be
expected  from, and ordinarily exercized by, & reasonable and
prudeint man under the pacticular circamsatances; not mosaursd
by any abzolote staedard, bul depeading on the relative facts of
the specal ame Sumilacdly the Law Lexicon By P. Hamanatha
Aayer, Ss=rond Foition (Beprg] GAEN expliinsg "due diipence” oo
roesery sine s watchlul caution and foresighl s the circumsienees ol

20006 6] BomOh 510



the particular case demands, While expmming the explanation
cffcred ar cruse shown &8s towhy in spite of duce dilizenee & patty
couid ol have raised the matter belore commencement of irial,
the Court may have o scc the direnmstances i which the party is
secking amendment. In ahort the explanation as o "dueg diligenes’
deponds upon the particular circumstances and the relative {acts
of cach caac io reach a conclusion one way or the other,”

In J. Samuel v. Gattu Mahesh?, the Supreme Court land down
certuin lesls as to what s doe diligence’ with reference to Order VI Rule

L7 C.P.C and proviso thereto and held as follows:

13, Due diligence 15 the wdes thal reascooble oveslgation is
ncocssary before certaimn kinds of rehiel are requested. Duly diligent
ciforts are a requirement Tor a party scecking te use the adjudicatory
mechanism o attain an anlicipated reliel, An advocale representing
someone must engaps n doue dibgence to o determine  that  the
reprosnntations made are factually accurate and sufficient. The torm
Tme diligenee” is Rpecifically vnacd in the Crde s0 a8 oo provide a test
for determmiming whether (o exercise the discrelion i siluations of

requesied amendment afler the commencement of tral.

14 A party reguesting a reliel stermmeng cut of o claarn s reguiced 1o
exercise  due diligence and = 8 reguirement which cannol  be
cisprensed with, The term "due dhbizence” determines the scope of @
parly's constructive knowledpe, claim and 15 very cnitical to the

oulcome of the sui”

In vicw of the tests laid down by the Apex Courl in the judgments
referred supra, the amendment 1s impermissible when the Trial has
caommenced, as there s 8 direct mterdict on the powers of the Court o
grant ieave to this Court alter comumencement of the toial and as per
proviso o Order VI Rule 17 C.P.C, unless the petitioner cstablishes that
the petiboners exercised duc diligence and despite excrcise of due

diligence, they could net bring those [acts on record  belore
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commencement of trial. When the petitioners did not ramse such ples n
the alfidavit filed along with this petitien, the gquestion of substantating
the same does not arise and in fact, both the parties wenl on Inal. Fihng
of earlier tao dapphications in LA No 499 of 2013 and LA Ne 1621 of 2016
obtaining orders o0 amend the plaint without seeking the reliel sought
for in the petibon is isell sulfice to conclude that the petitioner failed to
exercise due dilipence n bringing those facts on mecord  before

commenaement af inal,

If, the teats laid down in the two judgments referred supra, are
applicd to the present facts of the case, this petitioners lailed 1o take
necessary steps before commencement of tnal. Failure 1o tale steps at
an earlier stage without exercise of due diligence, disentitled the
petitioner to claim such relief, Therefors, on this ground alone, this
petition is liable 1o be dismissed. Conseguently, dismissal of LA No 702
of 2018 by the Courl below cannot be faulted by the Curt below and Lhe

pressnt civil revision petition 15 hable to be dismissed,

In the result, the civil revision petithon is dismissed, but however,

WIbhorLe L cersls.

Consequently. miscellaneous petitions pending, 1F any, m this civil

revision petition shall also stund dismissed.

SD/- E. KAMESWARA RAO
ASSISTANT REGISTRAR

||~:__.=|I
SECTION OFFICER

HTRUE COPYH!

The Principal Senior Civil Judge, Koveur, Wast Godavari District,

. Chne CC o Sii K, Sitaram, Advocate (OPUC)

Ona CC 1o S Nadipally Ananda Rao, Advocate (OPUGC)
Two CD copies.



HIGH COURT

DATED:25/01/2019

ORDER
CRP.No.5281 of 2018

Dismissing the CRP
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