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With

R/SPECIAL CIVIL APPLICATION NO. 13519 of 2018
With

R/SPECIAL CIVIL APPLICATION NO. 13516 of 2018
With

R/SPECIAL CIVIL APPLICATION NO. 16030 of 2018

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE N.V.ANJARIA

1  Whether Reporters of Local Papers may be allowed to
see the judgment ? No

2 [To be referred to the Reporter or not ? No

3 Whether their Lordships wish to see the fair copy of the
judgment ? No

4  Whether this case involves a substantial question of law
as to the interpretation of the Constitution of India or any No
order made thereunder ?

HEEMABEN ASHVINKUMAR BAROT
Versus
DISTRICT EDUCATION OFFICER & 2 other(s)

Appearance:

MR VAIBHAV N SHETH(5337) for the Petitioner(s) No. 1
MR KM ANTANI, AGP (1) for the Respondent(s) No. 1
NOTICE SERVED BY DS(5) for the Respondent(s) No. 2,3

CORAM: HONOURABLE MR.JUSTICE N.V.ANJARIA
Date : 28/06/2019
COMVON CAV JUDGVENT

All these 46 petitions involved simlar
facts and contained identical prayers. Since they
rai sed comon issues, they were heard together, to be

treated for disposal by this common order.
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1.1 Heard | earned advocate M. Vai bhav Sheth for
the petitioners in all the petitions and |earned
Assi stant Governnent Pleader M.K M Antani for the
respondent — State and its authorities in each of the
petitions, at |ength.

2. All the petitioners have directed their
respective petitions to challenge the decision
reflected in the internal communication dated 02
August , 2018 of the Joint Di rector, Rashtriya
Madhyam k Shi ksha Abhi yaan — respondent No.2 herein,
in turn, was based on Note dated 31st July, 2018 of
the State Project Director — respondent No.3. This
I mpugned communication and the contents of Note
resulted into termnation of the services of all the
petitioners in view of inter se conmmuni cati on between
the authorities not to renew the service contracts of

the petitioners.

2.1 The challenge is based on the ground that
the action was abrupt, w thout observance of process
of law and wthout providing any opportunity of
hearing to the petitioners. It is the case that
action of termnating petitioners' services was
directly in breach of Article 14 of the Constitution
in asmuch as a set of simlar enployees cane to be
reinstated by the respondent authorities, excluding
however the petitioners, doing them injustice by

ousting them from service.

3. The Schene of Rashtriya Madhyam k Shi ksha
Abhi yaan (RMSA) under which the petitioners were

appoi nted, is launched with an object of giving boost

Page 4 of 14



C/ISCA/13505/2018 CAV JUDGMENT

to the educational programmes. Under the Schene,
different schools are run and the programmes are
conducted wth an object of inparting of the
secondary education by extending the educational
activities in all the Districts of the State. What is
aimned is to ensure and inprove the access of
secondary schooling as a continuous process. The
petitioners came to be enployed under the Schene. It
Is the duty of the petitioners to provide education
to children and to | ook after the infrastructure for
educati on and educational activities.

3.1 Since the facts in all the petitions run
parallel, basic facts are noticed from the first
captioned Special Cvil Application No.13505 of 2018.
This petitioner applied to the post of District
Coordi nator pursuant to advertisenent issued by the
authorities. She was regularly appointed by order
dated 29t" March, 2010 passed by respondent No.3. The
appointnment letter was given for a period of 11
nonths on contractual basis. Services of this
petitioner as Gender Coordinator cane to be extended
from tine-to-tinme by passing various orders by the
conpetent authority. Services of the petitioner cane

to be continued until it was decided not to renew t he
contract.
3.2 The other petitioners cane to be appointed

in the simlar way on different posts such as
District Coordinator, Conputer Operator, District
Accounts O ficer, District MS Coordinator, etc. It
is their case that they cane to be appointed by way
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of regul ar selection
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and supervised by the GCujarat
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t he RVMSBA whi ch
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pur suant to the

is the Scheme run
of

Counci | Secondary

The services of the petitioners cane to be

The basic details of each of the petitioners

are given in tabular form bel ow

Special Civil Application Nunber
and

Nane of the petitioner

Desi gnat i on
and
Dat e of Joi ning

13505/ 2018

Di strict Coordi nator

Heemaben Ashvi nkumar Bar ot 29th March, 2016
13506/ 2018 D strict Coordi nator
Ni ravkumar Ramabhai Pat el 17th March, 2012

13508/ 2018
Rat hod Dhar nendra Somabhai

Di strict Coordi nator
08th Decenber, 2014

13509/ 2018

D strict Coordi nator

Ranj i t bhai Bhagwanbhai Makwana 08th August, 2016
13510/ 2018 Conput er Qper at or

Sol anki Vi nodkurmar Danj i bhai 02nr Novenber, 2011
13511/ 2018 Di strict Coordi nator
Jigar Nitinbhai Shah 11" April, 2012
13512/ 2018 Di strict Coordi nator (I EDSS)
Nayankumar Chamanl al Par mar 08th August, 2016

13513/ 2018
Ghanshyansi nh Mohabat si nh Sol anki

District Accounts Oficer
29th Sept enber, 2015

13515/ 2018

Pr at apkumar Mansukhbhai Chudasama

District MS Oficer
04th August, 2016

13516/ 2018

Har sha Pravi nbhai Bodar

Gender Coordi nat or
29th Sept enber, 2015

13518/ 2018
Shah Puj aben Jayeshbhai

Gender Coordi nat or
19th My, 2014

13519/ 2018

Di strict Coordi nator (I EDSS)

Har di k Bhagvandas Chavda 09th August, 2016
13520/ 2018 Di strict Coordi nator (| EDSS)
Abhesang Mansnagbhai Pat el 04th August, 2016
13521/ 2018 Di strict Coordi nator
Shah Trushna Sati schandra (| EDSSS)

08th August, 2016
13522/ 2018 Di strict Gender Coordinator
Deval bhai Ashvi nkurmar Bar ot 03rd Novenber, 2015
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13524/ 2018
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D strict Accounts Oficer

Maneshkumar Nat ubhai Pat el 23rd March, 2016
13525/ 2018 D strict Coordinator
Dhi ngani Savankumar Vi nodbhai 30th April, 2012

13526/ 2018

Vi nodkunmar Babubhai Pat el

D strict Coordinator
24th Sept enber, 2015

13527/ 2018
Sam rabanu Gul ammpbhammad Shai kh

Gender Coordi nat or
07th Cct ober, 2015

13528/ 2018
Dhaval kumar Ashvi nkumar Pat el

Gender Coordi nat or
23rd March, 2017

13529/ 2018
Thakor e Jaydi psi nh Ranpal si nh

Conput er Oper at or

13530/ 2018

D strict Coordi nator

Di peshkumar Di pakbhai Bhatiya

13531/ 2018 Gender Coor di nat or

Pritiben Shankarl al Patel 28th Sept enber, 2015
13532/ 2018 Gender Coor di nat or

Hasnmukhkumar Jayantil al Pat el 16th January, 2016

13533/ 2018 Conput er Oper at or

Vi kranbhai Nat var bhai Pat el 12th January, 2013

13534/ 2018 Conput er Oper at or

Pat el Dhar m sht aben Nat ubhali 24th Sept enber, 2015

13535/ 2018

Hiren Dilipbhai Joshi

District Accounts Oficer
24th Sept enber, 2015

13536/ 2018

Conput er Qper at or

Rugani Ravi ndra Madhusudan 15th April, 2011
13537/ 2018 Gender Coordi nat or
Ji gnhaben Kanti bhai Pat el 01st April, 2016

13538/ 2018

Ni shant bhai Bhupenedr akumar Darj i

District MS Coordi nat or
07th Decenber, 2016

13539/ 2018

District MS Oficer

Keyur kumar Rameshchandra Pat el 16th Oct ober, 2013
13540/ 2018 District MS Oficer
Kal peshbhai Babubhai Pat el 08t" August, 2016
13541/ 2018 Conput er Oper at or
Tushar Gagji bhai Sol anki 13th June, 2011
13542/ 2018 Conput er Oper at or
Ri nkuben Nat varl al Thakkar 28th Sept enber, 2015
13543/ 2018 Comput er Oper at or
Jal paben Ranmeshbhai Pat el 28th Sept enber, 2015
13544/ 2018 Di strict Coordi nator
Manoj Vi nodbhai Manj usha 01st April, 2016

13545/ 2018

Sagar Nar anbhai Pat el

Conput er QOper at or
03rd March, 2014
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13546/ 2018 Assi st ant Proj ect
Makwana Bi r endr akunar Hi r abhai Coor di nat or

12rd Decenber, 2014
13547/ 2018 District MS Coordi nator
Ni ravkumar Bhar at kumar Panchal 06th August, 2016
13548/ 2018 Di strict Coordinator (IEDSS)
Di psang Hat hi sang Mori 04th August, 2016
13550/ 2018 Di strict Coordinator (|EDSS)
Di pi kaben Gordhanbhai Sol anki 08th August, 2016
13551/ 2018 D strict Coordi nator
Ni r aj kumar Har shadbhai Pat el 01st April, 2016
13642/ 2018 Conput er QOper at or
Sai yed Irshadali Muntazali 24th August, 2011
13644/ 2018 D strict Coordi nator
M stri Krunal Jayantil al 13th July, 2015
13645/ 2018 Accounts O ficer
Munaf bhai Faki r rohammad Shai kh 06th Cct ober, 2015
13646/ 2018 Accounts O ficer
Bhum ka Dal pat bhai Lad 30th March, 2016
16030/ 2018 Di strict Coordi nator (I EDSS)
Jal paben Babubhai Chaudhary 06th August, 2016
3.4 It is to be noted that while petitioners

cane to be appointed under the Schene at the District
| evel, other persons out of the class were given
appointnment at the State level. Al these enployed
persons, either at the District level or at the State
| evel, were appointed under the sane Schene in
simlar circunmstances, by the node of appointnent and
the duties attached to the post were simlar.

3.5 The services of the petitioners are governed
by Resolution dated 11t" Cctober, 2017 of the State
Governnent. Those who were appointed under the State
| evel also stand governed by the very Schene and the
Resolution. Al those persons either at the District
|l evel or at the State level institute a single class
of enployees, of having been appointed under the

Rashtriya Madhyam k Shi ksha Abhi yaan. The services of
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all these enployees at the District |level as well as
at the State level canme to be dispensed wth
si mul t aneousl y.

3.6 It is not in dispute that after the services
of all the petitioners along wth those posted at
State level cane to be term nated upon a Note dated
31st July, 2018, as per comunication dated 02nd
August, 2018 aforenentioned, the District Education
O fice reconmended on 04th August, 2018 that services
of each of the 46 petitioners were satisfactory and
they worked efficiently and it was recomended by the
said authority that petitioners were required to be

t aken back and needed to be reinstated in service.

3.7 The events may be recapitul ated as under.

(1) On 027 August, 2018 the contracts of all
the petitioners were not renewed and their
services cane to be term nated on the basis
of a 'Note' or 'Noting'" dated 31st July,
2018 put by  higher authority w thout
affording any opportunity  of heari ng.
Moreover, 10 of the -enployees who were
appointed at State Level by Rashtriya
Madhyam k Shi ksha Abhi yan wer e al so
termnated by the sane order dated 02
August, 2018,

(i) On 04th August, 2018 the District Education
Oficer recommended that the Services of
each petitioner being 47 in nunbers is
satisfactory and efficient and they may be
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t aken back and their services be reinstated,

(1i1) On 06th August, 2018 the enpl oyees appointed
and termnated at Sate Levels nmde a
representation to take them back in their

servi ces,

(iv) On 10" August, 2018 the 10 enployees of
State Level cane to be reinstated by the
respondent authorities to their original
post under Rashtriya Madhyam k  Shi ksha
Abhi yan,

(v) On 01st Cct ober, 2018 the Rashtriya
Madhyam k Shi ksha Abhi yan (RMSA) cane to be
merged in Sarva Shi ksha Abhiyan (SSA) by way
of governnent resolution to said effect for
its effective inplenentation and the work
and services rendered by the petitioners is
bei ng done by strangers who are unqualified
given by the office of D strict Education
Oficer.

4. Lear ned advocat e for t he petitioners
submtted that the termnation was in the nature of
group victimsation which was effected in arbitrary
manner. It was submitted that D strict Education
O ficer recommended for taking the petitioners back
in service but the same was not attended to though
simlarly placed persons were taken back at the State
level. It was submtted that the term was arbitrary
and irrational when sone of the enployees were taken

back and the petitioners were kept out of service.
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4.1 The petitions were contested by filing reply
on behal f of respondent No.2 wherein it was contended
inter alia that the petitioners were engaged on
contractual basis and that their rights could not
extend beyond the contract. It was submtted that the
Court may not exercise the jurisdiction to grant
relief as it would anmount to extending the term of
the contract which is not permssible to be done by
the wit court. It was sought to be contended that
there was no termnation of enploynent but it was

non-conti nuati on of contract.

5. It is an admtted position on record that
enpl oyees at the State l|level were continued and
reinstated. It is also admtted position that except
the present petitioners, all the enployees whose
services were termnated cane to be reinstated in
service. As per the facts given out in the affidavit-
in-reply, there were 209 contractual posts sanctioned
across the State. 69 enployees were enployed at the
District level. Posts were also sanctioned at the
State |evel. It further energed that Rashtriya
Madhyam k Shi ksha Abhiyan Schene was subsequently
nerged wth Sarva Shiksha Abhiyan as per the
Resol ution dated O01st Cctober, 2018 passed by the
State Governnent. The Sarva Shi ksha Abhiyan Schene is
an independent functional Schene at the D strict
| evel across the State. The educational programres
under the Schene is continuous process, where the
services of the petitioners are utilised.

5.1 What were the content of the Note or Noting
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whi ch becane the basis for termnation of services
was never known. The Note was not produced on record.
Nor it was referred to by the respondents in their
reply. It turned out to be action of abrupt
termnation of services behind the back of the
petitioners. In the totality of facts, there was an
el ement of justification in the contention of the
petitioners that opportunity of hearing ought to have
been accorded to them For the fact that the
reinstatenent was pernmtted of the enployees at the
State level, there was no plausible explanation. It
was a clever pleading on part of the respondents that
for those who were reinstated at the State |evel, the
wor k was avail able, resting there conveniently. It is
not the case of the respondents that petitioners'
non-reinstatenent was due to non-availability of
work. Rather, it could hardly be disputed that the
Schenme under which the petitioners working on the
different posts was a conti nuous process and when the
Schenme was continued, the absence of availability of
work could hardly be pleaded. On the contrary, the
District Education Oficer recomended for taking all
the petitioners back in service.

5.2 Wiile it is true that jurisdiction of the
wit court wunder Article 226 of the Constitution
would not be exercised to extend he contractua
period, which is also the ground on which the
petitions sought to be defended by the respondents,
the facts of the case raise a different scenario.
There is a striking dissimlar treatnent, and
therefore di scrim nati on, met ed out to t he
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petitioners. On one hand the petitioners are kept out
of service and on the other hand, all other persons
except the petitioners including the persons at the
State | evel cane to be reinstated. Though there was a
recommendati on dated 04th August, 2018 in case of the
petitioners that the petitioners had been discharging
their services efficiently and they are required to
be reinstated, the sane was not followed. Such
recommendation was also there in respect of others

who wer e reinstated.

5.3 In GRIDCO Limted v. Sadananda Dol oi [(2011)
15 SCC 16], the Suprene Court observed as under.

“A conspectus of the pronouncenents of this court and
t he devel opnent of |aw over the past few decades thus
show that there has been a notable shift from the
stated legal position settled in earlier decisions,
that termnation of a contractual enploynent in
accordance with the ternms of the contract was
permissible and the enployee could claim no
protection against such term nation even when one of
the contracting parties happened to be the State.
Remedy for a breach of a contractual condition was
al so by way of civil action for damages/
conpensation. Wth the devel opnment of law relating to
judicial review of admnistrative actions, a wit
Court can now examine the validity of a termnation
order passed by public authority. It is no I|onger
open to the authority passing the order to argue that
its action being in the realmof contract is not open
to judicial review A wit Court is entitled to
judicially review the action and determ ne whether
t here was any illegality, perversity,
unr easonabl eness, unfairness or irrationality that
would vitiate the action, no matter the action is in
the real mof contract. * (Para 26)

6. In light of the facts obtained and di scussed
her ei nabove, the decision on part of the respondents
in excluding the petitioners for different treatnent

of not reinstating them as against those simlarly
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situated enpl oyees posted under the Schene who were
reinstated, could be said to be suffering from vice
of unreasonabl eness, unfairness and irrationality and
contrary to the tenets of Article 14 of the
Constitution. It is not possible to treat the
petitioners as bel onging to heterogeneous class so as
to justify different treatnent to them In not
reinstating the petitioners, breach of Article 14 is
mani fest. Therefore, the defence on part of the
respondents that the action was in real mof contract
could not be countenanced. The relief deserves to be
accrued to the petitioners.

7. Thus, all the petitioners are entitled to be
reinstated in service by extending them the equal
treatnment with those simlarly situated enpl oyees who
are reinstated since all <could be said to be
belonging to a single class for the purpose of
t r eat ment to them The reinstatenent of t he
petitioners shall be on the sane post, in the sane
status and on sanme conditions. The respondents shal
act through their conpetent authority to pass the
order of reinstatement within a week fromthe date of
service of copy of this order. However, on the
principle of no-work-no-pay, nonetary benefit wll
not be paid to the petitioners.

Al'l the petitions are allowed accordingly.
Direct service is permtted.

(N. V. ANJARI A, J)
Anup
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