C/SCAI7925/2017 ORDER

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

R/SPECIAL CIVIL APPLICATION NO. 7925 of 2017

PARMAR JUVANSANG KANUBHA
Versus
STATE OF GUJARAT & 2 other(s)

Appearance:

MR BIPIN | MEHTA(456) for the Petitioner(s) No. 1

MR VICKY B MEHTA(5422) for the Petitioner(s) No. 1

MR MANAN MEHTA, AGP (99) for the Respondent(s) No. 1
GOVERNMENT PLEADER(1) for the Respondent(s) No. 1,2,3
MS HARSHAL N PANDYA(3141) for the Respondent(s) No. 2
NOTICE SERVED BY DS(5) for the Respondent(s) No. 3

CORAM: HONOURABLE MR.JUSTICE N.V.ANJARIA
Date : 29/11/2019
ORAL ORDER

Heard |earned advocate M .Bipin Mhta for
the petitioner, |earned Assistant Governnent Pl eader
M . Manan Mehta for respondent Nos.1l and 3 and | earned
advocat e Ms. Harshal Pandya for respondent No. 2.

2. The petitioner seeks a declaration that the
petitioner is eligible and entitled for inclusion of
his nanme in the final select 1list published by
r espondent No.2 — District Panchayat Service
Sel ection Committee for the post of Junior Cerk and
Tal ati -cum Mantri. It is further prayed to direct the
respondents to grant tinme to petitioner till 02
May, 2017 to produce the discharge certificate as ex-

ar myman.

2.1 The petitioner has approached this Court
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through his wife. Notice was issued on 19t April,
2017 making it returnable on 03¢ May, 2017.

3. Claimng a place in the category of ex-
arnynmen, petitioner applied for the post of Junior
Clerk in response to advertisenent published by
respondent No.2 for the post in dass-1Il in the
Surendranagar District Panchayat. Petitioner further
appl i ed I n respect of anot her adverti senent

si mul t aneously published for the post of Talati-cum

Mantri. It appears that 10% quota was fixed for ex-
army nmen for filling up the posts.
3.1 The provisional nerit list for Junior Cerk

was published, in which petitioner's nane was shown
at Serial No.68. In the list of Talati-cumMntri,
petitioner figured at Serial No.201. The petitioner
who clained his selection on the basis of ex-arnynen,
was to retire on 31st July, 2017. It is the case of
the petitioner that in the arny service, early
retirement was permtted, therefore petitioner had
applied for early discharge of his service fromthe

arny departnent.

3.2 It appears that the arny authority issued
rel ease order dated 14t" February, 2017 permtting
early discharge of the petitioner from service. As
per the above discharge letter dated 14t" February,
2017, approval was granted to the petitioner to get
di scharge from service from 30th April, 2017. Resting
on the above facts, the petitioner requested
respondent No.2 by letter dated 239 March, 2017 to
grant the petitioner tinme till 02 My, 2017 for
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furni shing the di scharge book.

3.3 It is the grievance of the petitioner that
despite the above request by the petitioner to put
the hands on hold since the petitioner was allowed
di scharge from service with effect from 30t" April,
2017, respondent authorities did not pay heed to
petitioner's application, and in the final select
list for the post of Junior Cerk and Talati-cum
Mantri published on 07t April, 2017, nanme of the
petitioner was not included.

4. In 1ight of the above facts, | ear ned
advocate for the petitioner submtted that the
petitioner was already allowed discharge with effect
from 30" April, 2017 and without waiting for the said
date and without allowing the petitioner the tine to
produce discharge book of service, the respondent
authorities acted arbitrarily to exclude the
candi dature of the petitioner in the category of ex-
arnmynmen. Learned advocate for the petitioner terned
such exclusion in violation of Articles 14 and 16 of
t he Constitution.

4.1 The petition was contested by respondent
No.2 by filing affidavit-in-reply in which it was
inter alia contended that though the nane of the
petitioner was included in provisional select 1Iist,
since the petitioner failed to produce the discharge
certificate, in the final |ist he was not i ncluded.
It was stated that nmany other ex-servicenen had
applied for both the posts, therefore the respondent
authorities had addressed letter dated O01st April,
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2017 to the District Sainik Wl fare and Resettl enent
Ofice, Raj kot , for verification of di schar ge
certificate issued by the concerned office in favour
of as many as 18 candi dates including the petitioner.
It was undisputedly stated that the petitioner could
not produce the discharge certificate. It was
contended that the petitioner was not discharged and
was still in arny service, therefore could not be
treated as ex-serviceman. It was submtted that in
| aw the petitioner was not entitled to be considered
for his candidature in the category of ex-armynmen.

5. Havi ng considered the facts and appreciated
the rival case and the contentions, it could be seen
that the advertisenment clearly provided that a
candi date applying in ex-service quota should be
former Sainik and that they would have to show the
details of their services rendered in past as service
man. It was further stipulated that for the purpose
of qualification etc. of the candidate, the position
as on 07th Decenber, 2016 woul d be reckoned. I n C ause
1.9 it was nmentioned that 10% quota was reserved for

ex-servi cenen.

5.1 It was shown that as many as 18 candi dates
were the contenders in the category of ex-servicenen.
Their certifications were examned by the District
Devel opnent O ficer and conmmunication dated 01st
April, 2017 was sent to the District Sainik Wlfare
Oficer for confirmation of details about the ex-
service category candi datures. Al of them except the

petitioner were already discharged from arny service
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I n past and had acquired the status of ex-servicenan.
The petitioner had not been discharged as he was due
to retire on 31st July, 2017. He had requested for
early retirement which was approved to permt the
petitioner to retire with effect from 30t April,
2017. On undisputed facts therefore on the date of
application as well as when the certifications were
exam ned and the details of candi dates were sent, the
petitioner was not ex-serviceman. He was in actual
service awaiting the date on which he was to be
allowed to retire.

5.2 Furt her nor e, t he State Gover nnent has
framed, in exercise of powers conferred under Section
323 read wth Section 203(3) of the Cujarat
Panchayats Act, 1961, Rules called Gujarat Panchayat
Services (Reservation of Vacancies for Ex-servicenen)
Rul es, 1989, in which “ex-servicenen” is defined. The
definition reads as under.

2(C) 'Ex-serviceman' neans, a person who has served in
any rank (whether as conbatant or non-conbatant), in
the arnmed forces of the Union, including the arned
forces of the former Indian States, but excluding the
Assam Ri fles, Defense Security Corps, GCeneral Reserve
Engi neering Force, Lok Sahayak Sena and Territorial
Arny, for continuous period of not Iless than six
months after attestation, and...

(1) has been released, otherwise than at his own
request or by way of dismssal or discharge on
account of msconduct or inefficiency, or has
been transferred to the reserve pending such
rel ease, or

(ii) has to serve for not nore than six nmonths for
completing the period of service requisite for
beconing entitled to be released or transferred
to the reserve as aforesaid, or

(iii) has been released at his own request after
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completing five vyears service in the arned
forces of the Union.

6. As per the above definition, thus a person
who had in past served in the arned forces and who is
rel eased from the service, could be treated as ex-
serviceman. Only such person could participate to
claim the ex-servicenmen quota in the selection

process.

6.1 When the petitioner was not released from
army and was in service on the date of application
and al so on t he dat e of exam nation of
certifications, he was not ex-serviceman. H's nane

was rightly not included in the final select |ist.

7. In view of the foregoing reasons and
di scussion, the petition lacks nerit. No relief could
be granted to the petitioner. Petition stands
dism ssed. Interimrelief, if any, stands vacated.

Noti ce is discharged.

(N. V. ANDARI A, J)
Anup

Page 6 of 6



