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FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE A.Y. KOGJE Sd/-

1  Whether Reporters of Local Papers may be allowed to No
see the judgment ?

2 [To be referred to the Reporter or not ? No

3  Whether their Lordships wish to see the fair copy of the No
judgment ?

4  Whether this case involves a substantial question of law No

as to the interpretation of the Constitution of India or any
order made thereunder ?
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CISCAJ/262/2015 JUDGMENT

SHRADDHANAND CO-OPERATIVE HOUSING SOCIETY
Versus
SUB - REGISTRAR OF DOCUMENTS & 1 other(s)

Appearance: SCA No0s.262 and 1482 to 1484 of 2015
ADITYA A GUPTA(7875) for the Petitioner(s) No. 1

MR AR GUPTA(1262) for the Petitioner(s) No. 1

MR DHAWAN JAYSWAL, AGP for Respondent Nos.1 and 2
MR DIPEN DESAI for Respondent No.3

Appearance: SCA No0s.1485 to 1488 of 2015
ADITYA A GUPTA(7875) for the Petitioner(s) No. 1
MR AR GUPTA(1262) for the Petitioner(s) No. 1

MS ASMITA PATEL, AGP for Respondent Nos.1 and 2
MR DIPEN DESAI for Respondent No.3

Appearance: SCA No0s.1489 to 1492 of 2015
ADITYA A GUPTA(7875) for the Petitioner(s) No. 1
MR AR GUPTA(1262) for the Petitioner(s) No. 1

MS VRUNDA SHAH, AGP for Respondent Nos.1 and 2
MR DIPEN DESAI for Respondent No.3

Appearance: SCA No0s.1493 to 1496 of 2015

ADITYA A GUPTA(7875) for the Petitioner(s) No. 1

MR AR GUPTA(1262) for the Petitioner(s) No. 1

MR MEET THAKKAR, AGP for Respondent Nos.1 and 2
MR DIPEN DESAI for Respondent No.3

CORAM: HONOURABLE MR.JUSTICE A.Y. KOGJE
Date : 30/04/2019
ORAL JUDGMENT
1. RULE. Learned AGPs service of Rule on behalf
of respondent Nos.1l and 2 and |earned AGP M. D pen Desai

wai ves service of Rule on behalf of newy added

respondent No.3 in all these petitions.

2. This group of petitions arises out of the sane

subject matter and raises sane contentions. Hence, wth
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consent of all the parties, taken up for joint hearing
and disposal. The facts are extracted from Special G vi

Application No.262 of 2015.

3. The petition is filed seeking direction to
forthwith register and release the registered allotnent
| etter dated 30.03.2011 issued in favour of one M. Aakash
Yashraj Benigar, who is a nenber of the petitioner
soci ety. The challenge is to the conmunication of the
Sub-regi strar, Ahnedabad-6 (Naroda) dated 16.12.2013,
whereby the petitioner through its Advocate has been
communi cated that its request for registering and rel ease
of 16 documents, viz. Allotnent letters in favour of the
menbers is not proceeded on account of pending Cvil Suit
and the orders passed therein and also conmunicating the
petitioner to produce final order of the Gvil Court in
this connection to enable to proceed further with the
process for registration and release of the allotnent

deed.

4. Learned Advocate for the petitioner submtted
that the petitioner is a Cooperative Society, which had
entered into a developnent agreenent dated 04.03.2010
wth one Ms.Kantam Developers for the purpose of
devel opi ng houses for its nenbers. It is the case of the
petitioner that the said developer, in violation of the

terms and conditions of the developnent agreenent and
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CISCAJ/262/2015 JUDGMENT

also illegally, allotted the constructed tenenents to
third parties who were not the nenbers of the society.

Hence, the devel opnent agreenent cane to be term nated.

4.1 It is submtted that on 30.03.2011, t he
petitioner-society issued allotnent letters to its
menbers and al so paid applicable stanp duty and presented
the same for registration before respondent No. 1. The
registration fee was also paid. It is submtted that
t hough there was no deficiency in terns of stanp duty or
any ot her manner, respondent No.1l refused to register the
docunent . Such an act of refusing to register the
docunent of allotnent letter is deliberate and arbitrary
as at that time, there was no occasion for respondent
No.1 to object or inmpound the docunent. Again on
01.04.2011, the petitioner society made request for
registration of the docunent, but was infornmed about
“yadi” received from the Board of Nomi nees, as a result

of whi ch, docunent could not be rel eased.

4.2 It is submtted that as the developer had
created dispute by illegally allotting residential units
to the non-nenbers of the petitioner-society, the
petitioner-society cannot be withheld and registration of
such docunents al so cannot be w thheld. It is submtted
that there is no provision under the Registration Act

whi ch woul d enpower r espondent No. 1 to ref use
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CISCAJ/262/2015 JUDGMENT

regi stration as and when the docunents are produced.

4.3 It is submtted that civil [litigations have
been filed by the petitioner-society as well as devel oper
in the formof Gvil Suits. The litigation is also filed
by the non-nenbers of the society before the Board of
Nom nees, which had reached till the H gh Court on the
ground of prelimnary objection that the plaintiffs
before the Board of Nom nees not being the nenbers,
cannot invoke provisions of the Cooperative Societies
Act . It is submtted that though such litigations are
pending, it would not be of any consequence or effect on
release of registration lease in favour of the society

menbers.

4.4 It is also submtted, by relying upon Section
47 of the Registration Act, that the day on which the
docunment was produced for registration, there was no stay
operating and therefore, on that very day, the docunent
ought to have been registered. By not doing so,
respondent No.1 has failed in his duty and thereby sided

t he devel oper.

4.5 Learned Advocate for the petitioner relied upon
judgnent of the Madras High Court in the case of MChitra
Vs. Sub-Registrar in WP.(MD) No.14388 of 2014 dated

01. 09. 2014 and judgnment of the Bonbay H gh Court in the
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CISCAJ/262/2015 JUDGMENT

case of Chairman /Secretary, Deep Apartnment CHS Ltd. Vs.
The State of Maharashtra & Os., in Wit Petition No.1966
of 2012 dated 10.10.2012, to contend that it is not open
for the registering authority to decide upon civil rights
of the rival parties. The registering authority only has
to consider fulfillment of the requirenents of the
Regi stration Act and thereafter proceed to register the

docunent .

5. As against this, |learned Advocate for the
devel oper, who is permtted to be joined as party
respondent, as no objection is recorded from the
petitioner and is permtted to point out his case on the
basis of the docunments produced along with his GCvil
Application to join himas party respondent under O1, R-
10 of the Gvil Procedure Code, submtted that the
devel opnment agreenent clearly provided for the authority
of the developer to carry out construction and nmake new
menbers in the scheme by receiving funds towards the
| and, construction, developnent fees, legal fees and
ot her expenditure. It is submtted that while the
devel oper was acting under the devel opnent agreenent and
had i ncurred huge expenditure in construction residenti al
units, for sone unknown reasons, the petitioner-society
decided not to act as per the devel opnent agreenent and

tried to enter into another developnment agreenent wth
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CISCAJ/262/2015 JUDGMENT

third party for very sane |land of the petitioner-society.
Wil e devel opnent agreenent of the developer was in
exi stence, the petitioner-society entered into such
devel opnent agreenent wth one Bholi Corporation and
based on such developnment agreenent, started making
allotnent of the very residential wunits, which the
devel oper had allotted to others. He drew attention of
this Court to the allotnent letter where said Bhol

Corporation is shown as confirmng party to the all otnent
letter. It is therefore submtted that the petitioner is
creating third party interest on the sane residentia
units which the petitioner has also sold as per the

authority given to himunder the devel opnent agreenent.

5.1 It is submtted that the allotnment letters,
therefore, which are sought to be registered and rel eased
by the petitioner-society are purportedly executed in
favour of new allottees through new devel oper, viz. Bholi

Cor por at i on.

5.2 Learned Advocate has drawn attention of this
Court to the prayer clause of the suit filed by the
devel oper and the pursis /declaration Exh.67 nmade by the
petitioner-society in such Guvil Suit and assured the
Court  of not dispossessing the allottees of the
residential units by the devel oper wthout follow ng due

process of |law, subject to result of the Gvil Suit and
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not to transfer the properties. Now by seeking direction
to register the allotnent letter, the petitioner-society
I's going back on its solemm words declared in the pursis

before the Gvil Court, which cannot be permtted.

6. Learned AGP opposed the petitions submtting
that respondent No.1 was justified in issuing the
I mpugned conmunication in the peculiar facts and
circunstances of the case. It is submtted that where
the allotnment is in dispute and third party interest is
sought to be created, the stand of the respondent
authorities is justified as registration and rel ease of
the allotnent Iletter wuld lead to nultiplicity of
litigation. It is submtted that already the all otnent
has seen three litigations, one in the formof Gvil Suit
filed by the society, second being GCvil Suit filed by
the devel oper and the proceedings before the Board of
Nom nees instituted by new nenbers of the society through
the allotnment letters by new devel oper-Bholi Corporation.
In such fluid situation, the inpugned conmunication is
only postponing the act of registration and not refusing

the registration.

7. Having considered the rival subm ssions and
havi ng perused docunents on record, it appears that the
devel opment  agreenent dated 04.03.2010 <cane to be

execut ed bet ween t he petitioner-society and t he

Page 8 of 17



CISCAJ/262/2015 JUDGMENT

devel oper-M s. Kant am Devel opers The rel evant clauses of

the agreenent read as under: -

“5) The party of the second part, on behalf of

the party of the first part, shall get
aforesaid pl ans sanctioned in Ahmedabad
Muni ci pal Cor por ati on for residenti al

construction schenme of its nenbers and shall
devel op the schene with nane Shraddhanand. The
said construction includes entire liability to
construct Gound Floor, First Floor, Stair-
cabin, Underground and Overhead Water Tank,
Stair, eaves, compound wall, gate, mar gi n
flooring etc. The said construction shall be
conpl eted on conpletion of the said schene.

6) The party of the second part shall have to
collect |and subscription, construction fund,
devel opnent fee, legal fee and all other
expenses as decided by the party of the second
part from the persons, conpanies and firns who
desire to be the nmenber in the said schene. The
party of the second part is authorised to
recover its renuneration / comm ssion directly
from the said amount. The party of the second
part, could enter into agreenents directly with
interested nenbers, if necessary and could
I ssue receipts of noney. The party of the

second part is authorised to do all these acts.

7) The party of the second part is authorised
to register new nenbers in the said schene,
besides old nenbers - depositors and also
authorised to book, allot or sell units as per

the schenme. Moreover, the party of the second
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part is authorised to enter into agreenments or
any other witings with the nenbers of the
schenme, if necessary. The party of the second
part is also authorised to fix the price of the
said units and to enter into all financial
transactions with the nenbers who booked Unit /
pur chasers.”
8. It appears that on account of dispute between
t he devel oper on one side and the society on the other
si de, the petitioner-society resolved to initiate
proceedi ngs against the developer including filing of
suit and cancelling the devel opnent agreenent. Noti ce
came to be issued by the  petitioner-society on
02. 02. 2011. It appears that on 30.03.2011, all otnent
letter was executed in favour of new nenber of the
society through Bholi Corporation being the confirmng
party in connection with the very residential unit which
was constructed by the devel oper and under t he
devel opnent agreenent, allotted to the purchaser from
hi m The individuals, who purchased residential units
from the developer, filed Lavad Case No.184 of 2011,
wherein an order came to be passed on 01.04.2011. Under
that order, tenporary injunction in terns of prayer

cl ause-5A was granted, which reads as under: -

“(5) It is prayed that,
A) Be pleased to pass interim injunction
order that the respondent no.1l society itself

or through its servants, agents or any other
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person do not act that may affect ny right and
titles as nmenber over the duplex allotted to ne
and do not enter into any sale agreenment, |eave
and license, |ease deed etc. with any other
person except of the plaintiff or do not create
any right or interest in the said property or
do not execute nortgage in favour of anyone or
do not enter into any agreenent or declaration
and do not alter in the present condition of
the property in question and do not trespass
and do not take possession of the property in
question wthout due procedure of Ilaw and
kindly forward yadi thereof to the Sub-
Regi strar, Ahnmedabad- 6 ( Nar oda) at
Meghani nagar, Ahnedabad.

9. It appears that thereafter, suit canme to be
filed by the developer being Cvil Suit No.1990 of 2011
along with notice of notion. The said Cvil Suit was

filed wth follow ng prayers: -

“A) the Hon ble Court be pleased to declare
that agreenent dated 04/03/2010 entered
into between the plaintiff and defendant
No: 1 is legal, valid and in force and the
defendant No: 1 has no right to act
contrary to the terns of the said

agr eenent .

B) be further pleased to declare that action
of the defendant No: 1 to term nate the
aforesaid contract dated 04/03/2010 vide
letter dated 02/02/2011 it illegal, bad in

law, arbitrary, unilateral and against the
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@)

D)

E)

JUDGMENT

terns and condi tions of t he sai d

agreenent; and

be further pleased to declare that the
agreenent entered into by and between
defendant No: 1 & 18 dated 29/03/2011 is
fraud in respect of the suit property and
with the plaintiff and defendant No: 2 to
17 and it is illegal, bad in law and
W t hout authority and defendant No: 1 & 18
be permanently restrained from doing
anything in pursuance to the illegal
agreenent dated 29/03/2011; and

be further pleased to declare that, the
deed of allotnent sought to be registered
with the office of Sub Registrar, Naroda
6, Ahnedabd vide receipts respectively
mentioned in para 7 of the plaint in favor
of defendant No: 19 to 24 are illegal,
wi t hout authority and wi t hout
consideration and are fraudulent in |aw
and be pleased to cancel the registration
of these 16 Deed of Allotnents dated
30/ 03/ 2011; and

Hon' ble Court be pleased to direct the
defendant No: 1 to issue share certificate
respectively in favor of defendant No: 2
to 17 and be pleased to direct the
defendant No: 1 to execute Letter of
Allotnment in favor of defendant No: 2 to
17 forthwith; and further be pleased to
order that if the defendant No: 1 fails to

i ssue share certificate and execute Letter
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of Allotnent, the court conmm ssioner be
appointed and be directed to issue share
certificate and execut e Letter of
Al'lotnment to defendant No: 2 to 17;”
10. In the aforesaid Cvil Suit, plaintiff is the
devel oper and defendant No.1 is Cooperative Society and
defendant Nos.19 to 34 are allottees through Bhol
Corporation and defendant Nos.2 to 17 are the allottees
through the plaintiff-devel oper. In the said suit,
pursis Exh.67 canme to be filed by the petitioner-society
and the allottees through Bholi Corporation, which reads

as under: -

“The Defendant No.1l and 19 to 34 hereby states
that as there is order of status quo is granted
by this Hon'ble Court in other suits filed by
above referred defendants, the defendants
her ei nabove shall not dispossess the defendant
No.2 to 17 without follow ng due process of |aw
and subject to result of the <civil suits
pending and other |litigations pending before
the courts and the defendant herei nabove shal

not tranfer the property.”
11. It is pertinent to note that the prayer nade by
the developer in the Cvil Suit and also questioned
questioned the action on the part of the petitioner-
society for proceeding with the registration of the

allotnent letter. Before Civil Suit can consider the

prayers nade in the notice of notion, the petitioner
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society filed pursis as narrated hereinabove, thereby
| eadi ng to disposal of notice of notion by recording that
the defendant (petitioner-society) having undertaken
neither to transfer the suit property nor to evict
defendant Nos.2 to 17 without due process of |law, on the
basis of which notice of notion cane to be disposed of in

ternms of pursis Exh. 67.

12. It is also brought to the notice of the Court
that the allottees of the devel oper under the devel opnent
agreenent, who filed proceedings before the Board of
Nom nees, were objected by the petitioner-society by
filing SCA No.10862 of 2014 and allied matters, which
also came to be disposed of by order dated 24.07.2015
inter alia directing the issue of the nenber /non/nenber
raised as a prelimnary objection by the society to be
dealt with as prelimnary issue and deci ded. The Court
is informed that such prelimnary issue is decided

agai nst the petitioner-society.

13. The intention of the petitioner society can be
gathered from its conduct which is apparent on record

On one hand, devel opnent agreenment is entered into with
the devel oper-Ms. Kantam Devel oper, who wundertook the
responsibility and incurred expenditure of construction
residential wunits and on the other thereafter, the

society introduced subsequent another devel oper through
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whom t he society makes allotnents of the sane residential
units to third parties and nmake application for
registration of the allotnent Iletters, which is the
subject mtter of this petition. Wen the issue is
rightly adjudicated by the developer before the Cty
Cvil Court, including issue of authority /disposing
capacity of the petitioner-society along with newy
i ntroduced developer, a pursis is filed which is
reproduced herei nabove, where the society undertook not
to transfer the residential units in question and not to
di spossess allottees of t he devel oper-M s. Kant am
Devel oper without follow ng due process of law and in the
same breath, the petitioner proceeds to get allotnent
letters registered and files the present petition to get
the sanme registered and released. Therefore, on one
hand, the petitioner has prevented the Gty Cvil Court,
a Court of conpetent jurisdiction, to decide upon the
civil rights of the parties by filing pursis and on the
other hand, acting contrary to the declaration nade
before the Court and seek for registration, which would
effectively nean to transfer the subject residential
units in favour of third parties. |In the peculiar facts
of such case, this Court is of the view that the
respondent-authority was justified in issuing the
I npugned conmuni cation dated 16.12.2013, which does not

nean to have refused registration of the allotnent
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letters, but only comunicating the act of the Sub-
registrar to be in conformty with the order passed in
the pending Cvil Suit and also provides for proceeding
wWith registration as and when necessary orders are passed
in pending civil litigation. It can be argued on behalf
of the petitioner by relying upon the judgnent relied
upon by the petitioner that it is not open for the Sub-
registrar to decide upon the civil rights and refuse
regi stration. In the facts of the present case, this
Court is of the view that the Sub-registrar has not
enbarked wupon deciding on the <civil rights of the
parties, but is only acting in conformty wth the
proceedi ngs pending before the CGvil Court where civil

rights are pendi ng deci sion.

14. Lastly, this Court is also of the view that
directing respondent No.1l to register and release of the
allotment letters has a potentiality of nmultiplicity of
litigation as the same would thereafter create third
party interests in the very property which is also the
subject matter of civil litigations. Hence also, the
Court is not inclined to invoke Article 226 of the
Constitution of India in directing respondent No.1 to
register and release allotnent letters in favour of the
petitioner-society and the allottees. The i npugned

conmuni cati on dated 16.12.2013 is therefore confirnmed.
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15. In view of the aforesaid the petitions deserve
to be and are hereby by dism ssed. Rul e i s discharged.
No order as to costs.

Sd/-

(A.Y. KOGJE, J)
SHITOLE

Page 17 of 17



