R/SCR.A/2334/2019 ORDER

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

R/SPECIAL CRIMINAL APPLICATION NO. 2334 of 2019

VIJAYBHAI MAFATBHAI SOLANKI
Versus
STATE OF GUJARAT
Appearance:
MR VILAS G GOSWAMY (3217) for the Applicant(s) No. 1
VAIBHAV V GOSWAMY(9019) for the Applicant(s) No. 1
PUBLIC PROSECUTOR(2) for the Respondent(s) No. 1

CORAM: HONOURABLE MS JUSTICE SONIA GOKANI

Date : 29/03/2019

ORAL ORDER
1. The petitioner has preferred this
petition, seeki ng to I nvoke extraordi nary

jurisdiction of this Court under Article 226 and
supervisory jurisdiction under Section 227 of the
Constitution of India so also inherent powers of
this Court wunder Section 482 of the Code of
Crim nal Procedure, 1973.

2. This application is preferred seeking
release of Maruti EECO B STR AC bearing
regi stration No. GJ-06-HL-3662.

3. It is the case of the petitioner that he
Is the owner of the aforesaid vehicle and it is
duly registered with the transport departnment of
the Governnent. He had preferred an application

for the release of the vehicle in question, which
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cane to be disposed off by the I|learned JM-C,
Anand vide order dated 04/10/2018. He also had
preferred revision, which too cane to be rejected
by the Sessions Court, Anand, vide order dated
03/ 11/ 2018 passed I n Crim nal Revi si on
Application No.120/2018. He is, therefore, before
this Court.

4. The case of the prosecution is that on
20/ 05/ 2018, while the police personnels were on
patrolling, they received a secret infornmation of
the vehicle in question carrying |iquor and when
police authorities intercepted the sanme, on
carrying out the search of the said vehicle, its
driver was found carrying |iquor w thout any pass
or permt. Therefore, an FIR being Prohibition /
I11- C R No.103/2018 cane to be lodged wth
Vasad Police Station for the offence under the
Quj arat Prohibition Act.

5. This Court had issued rule. Today,
| earned Advocate appearing for the petitioner is
heard at | ength.

6. Learned Advocate for the petitioner has
urged that this Court has wde powers, while
exercising such powers under Article 226 of the
Constitution. It can also take into account the
ratio laid down in the case of ‘ SUNDERBHAI
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AVBALAL DESAI VS. STATE OF GUIARAT', AIR 2003 SC
638, wherein, the Apex Court Ilanented the
scenari o of nunber of vehicles having been kept
un-attended and becoming junk wthin the police

station prem ses.

7. This Court has also heard the |[earned
APP and she has wurged this Court that the
appropriate conditions be inposed, while ordering
the release of the vehicle. She further pointed
out that this Court (Coram J.B. Pardiwala, J.)
in the case of ‘AN LKUVAR RAMLAL @ RANMANLALJI
MEHTA VS. STATE OF GUJARAT' in Special Crimnal
Application No. 2185 of 2018, Dated: 05.04.2018,
and in the wearlier decision in ‘PARESHKUVAR
JAYKARBHAI BRAHMBHATT VS. STATE OF GUJARAT in
Special Crimnal Application No. 8521 of 2017 and
the allied matters decided on 15.12.2017 has held
that the powers of the Magistrate to order
interim release of the seized vehicle under
Section 98(2) of the said Act has been curtail ed,
and therefore, the Courts bel ow have been held to
have no jurisdiction to order interim rel ease of
the vehicle, pending trial, where, the vehicle is
seized in connection wth the offence under the
Prohibition Act and the quantity of the |iquor
sei zed exceeds 10 liters. She, further, urged
that, of <course, powers of this Court under

Article 226 of the Constitution to order release
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of the vehicle can be exercised at any tine,
whenever the Court deens it appropriate. She also
pointed out that the recent decision of this
Court in Special Crimnal Application No. 2185 of
2018, where, this Court, in exercise of the
powers under Article 226 of the Constitution, has
ordered the release of the vehicle, pending
trial. She has also pointed out the order passed
by this Court in Special Crimnal Application No.
1126 of 2018, Dated: 21.06.2018, in case of
“ GUJARAT STATE ROAD TRANSPORT CORPCRATI ON THROUGH
DEPOT MANAGER, MORBI, VS. STATE OF GUJARAT .

8. On thus hearing both the sides, wthout
determning the other issues raised by the
petitioner, in reference to Sections 98 and 99
and other provisions of the said Act and
reserving that to be determned in future, in an
appropriate proceedings being a contentious
I ssue, this Court choses not to enter into that
arena in the present matter and instead exercise
the powers under Articles 226 and 227 of the
Constitution.

9. This Court (Coram J.B. Pardiwala, J.)
however in the case of in ‘AN LKUMAR RAMLAL @
RAMANLALJI MEHTA VS. STATE OF GUIARAT' (Supra) in
Special Crimnal Application No. 2185 of 2018,
Dat ed: 05.04.2018, has also returned the vehicle
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recently wunder Articles 226 and 227 of the
Constitution, exercising its powers to do that
even at an initial stage.

9.1 | t woul d be worthwhile to refer
profitably at this stage to the observations nmade
by the Apex Court in ‘SUNDERBHAI AMBALAL DESAI
VS. STATE OF GUJARAT" (Supra), which read as

under :

“15. Learned senior counsel M.
Dhol aki a, appearing for the State of
Qujarat further submtted that at
present I n t he police station
prem ses, nunber of vehicles are
kept unattended and vehicles becone
junk day by day. | t S hi s
contention t hat appropriate
di rections should be given to the
Magi strates who are dealing wth
such questions to hand over such
vehicles to its owner or to the
person from whom the said vehicles
are seized by taking appropriate
bond and the guarantee for the
return of the said vehicles if
required by the Court at any point

of tine.
16. However, t he | ear ned
counsel appeari ng for t he

petitioners subm tted t hat this
question of handing over vehicles to
the person fromwhomit is seized or
to its true owner is always a matter
of litigation and a |ot of argunents
are advanced by t he concer ned
persons.
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17. In our view, whatever be
the situation, it is of no use to
keep such-seized vehicles at the
police stations for a |ong period.
It is for the Mugistrate to pass
appropriate orders imediately by

t aki ng appropriate bond and
guarantee as well as security for
return of the said vehicles, if

required at any point of time. This
can be done pending hearing of
applications for return of such
vehi cl es.”

9.2 The Apex Court has, thus, directed that
wthin a period of six nonths from the date of
production of the vehicle before the Court
concerned, needful be done. It even went to the
extent of directing that where the vehicle is not
clainmed by the accused, owner, or the insurance
conpany or by third person, then such vehicle may
be ordered to be auctioned by the Court. I|f the
said vehicle is ‘insured wth the insurance
conpany then insurance conpany be infornmed by the
Court to take possession of the vehicle which is
not clained by the owner or a third person. If
| nsurance conpany fails to take possession, the
vehicles may be sold as per the direction of the
Court. The Court would pass such order within a
period of six nonths from the date of production
of the said vehicle before the Court. It also

directed that before handing over possession of

Page 6 of 8



R/SCR.A/2334/2019 ORDER

such vehicles, appropriate photographs of the
said vehicle should be taken and a detailed
panchnama shoul d al so be prepared. The Apex Court
al so held and specifically directed that
concerned Magistrate would take inmmediate action
for seeing that powers under Section 451 of the
Code are properly and pronptly exercised and
articles are not kept for a long tine at the
police station, in any case, for not nobre than
fifteen days to one nonth. It t herefore,
directed that this object can al so be achieved if
there is proper supervision by the Registry of
the concerned High Court in seeing that the rules
framed by the High Court with regard to such

articles are inplenented properly.

10. Resul tant |y, this application IS
ALLONED. The authority concerned is directed to
RELEASE the vehicle of +the petitioner, being
Maruti EECO B STR AC bearing registration No. GJ-
06- HL- 3662, on the terns and conditions that the

petitioner:
(i) shall furnish, by way of security,
bond  of Rs. 1, 50, 000/ - and sol vent

surety of the equival ent anount;

(i1) shall file an undertaking before

t he trial Cour t t hat pri or to
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alienation or transfer in any node or
manner, prior perm ssi on of t he
concerned Court shall be taken till

conclusion of the trial;

(ti1) shall also file an undertaking
to produce the vehicle as and when
directed by the trial Court;

(i1v) in the event of any
subsequent offence, the vehicle shall
st and CONFI SCATED.

10.1 Bef ore handing over the possession of
the vehicle to the petitioner, necessary
phot ographs shal | be taken and a detailed

panchnama in that regard, if not already drawn,

shall also be drawn for the purpose of trial.

10. 2 | f, t he IO finds It necessary,
VI DEOGRAPHY of the vehicle also shall be done.
Expenses towards the  photographs and the
vi deography shall be BORNE by the petitioner.

Rule is nmade absolute, accordi ngly.
Direct service is permtted.

(MS. SONIA GOKANI, J)
SUYASH
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