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THE HIGH COURT OF MADHYA PRADESH
WP-7769-2014

(Seema Sharma vs. State of M.P. & Ors.)
Gwalior, Dated 31.01.2019

Shri Prashant Sharma, learned counsel for the petitioner.

Smt. Nidhi Patankar, learned Government Advocate for the
respondents/State.

With the consent of learned counsel for the parties, the matter
1s finally heard.
2. Challenge is to an order dated 04/12/2014; whereby,
representation filed by the petitioner has been decided in pursuance
to the order dated 20/10/2010 passed in Writ Petition No.3675/2009
has been rejected.
3. Relevant facts briefly are that the petitioner was initially
appointed as District Women and Child Development Officer, in the
year 1994. In the year 2002, she was promoted as Deputy Director.
The next promotion from the post of Deputy Director is to that of
Joint Director. The petitioner became due for consideration in the
year 2012 for the promotion to the post of Joint Director.
4. That, as per Rule 7 of Madhya Pradesh Public Service
(Promotion) Rules 2002, promotion from Class-I to higher pay-
scale of Class-1 is on the basis 'merit-cum-seniority' coupled with
benchmark of “Very Good”. The benchmark is arrived on the basis

of the stipulations contained in Sub-rule (9) and Sub-rule (10) of
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Rule 7 of 2002 Rules, which mandates:

“(9) wrd FoN | U AN B UGl W TUH BT UlhAT—
(i) word 2o & geH Sl & STd da9HE B Ug

R USRI BT AUGS IFIdr ¥8 gRsar’ © dell
A U '9gd Srwer’ MUiRd 2| uE dee Us
faeaRTe= e & ¥9u Heaiea (over all grading)
@ MR W FEiRT ferar Sra |

(ii) SRIgd SEeW & ol AId Aadi B
RN 31afer & Mo gfadedl & aifinor &I 3ihi
H g fbar o | sHe foy S ol 29 4 319,
"qgd e’ AU g 3 3P, el A B o 2
3fp, “Iira’ sofl & fory 1 ofa qenm “afear” sl &
o g o MEiRd fHd SR | 59 oid dadl &
fraRe 5 @l & MUy el & bl B R/
T 13 ¥ 19 3 AT & SABT [TAREE fafd o
T i 9gd areer’ Avll H qEfigd fhar e |
N i Hddl & [TaRENE 5 9yl & Mo gfadedl
@ 3Bl BT [T ANT 20 3P BT & S I ol
H fiepd fhar SR |

(iii) 51 <lrs Tael o1 It Hof § aEfiga
far S S g9E Al W Wed SWR @1 ST |
Il TP W ARG b Had Scpe” AT H qEfiqd
ﬁ?&ﬂﬁ%ﬂiﬁeﬂaﬁqﬁamﬁ/@m?ﬁw/ g
& AT P IRWRS IRSAT 9”1 [/Id U T
A 9 Afmferd fhar S| dawEr Rfddar &
YAl & SMYR WR—"dgd 3reel’ vl d1d b
JTHT B SABI B JI /FAT b AN /TS B
JIH H Sd] URWRE aRSdl 917 I@d gy ad-
g # Afefera fear Smem |

(iv) I foell |t | 3 sFRfara Rfdaar
& ford == gl 990§ SR faaRor e # o drel
Aldh HIDI P IS HAIG Yd TR @y @
MO Uiaedl & 3l BT IRT AR 5i—

BIeR Gait # | Ald HIP BT | fIaReE afy &
IRsdT HHlH BIE| MUY= gfadel &
HATHA BT N
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Suae 3 RfGdl & for =uw g F=rgar. a9

STRAfY:—

EREIE]l ol TR | BTSN
¥ IR | A BT it
HHID a1 7
TN
Sl
HHID
1 k) 20 16
2 El 20 18
3 ® 15 10
} st
4 o 14 11 | Lo
forr
5 T 13 12 |2

(V) RS9 dat /a1 & 9T /98 & daqa H fea
FEBNT WaT 5 ¥ I AP ©, T8l UM FEBRI HaT
® RER T B AR R IFTGAR Abl DI TOFT B
SITGHT |

(VD) fwrfra qm“ﬂ'a/tmdq“lﬂ aRfa gRT faaReE=
AT & MU U & BT & AR R 3l
&1 FEReT “Tigdaedl BRI gRT B T Jedidhd
& R W A sma | Afk wffy M afeeT
gfcdes AfPGRI T wHge IfeN gRT fR T
AAB & AR R WqHddd! JTHR & Jodidd I
HeHd el © Al 98 $9d ford U PRI feifliag &<l
gw@ﬁmvﬁ%ﬁwﬂaﬁmm
fPI T RIET T R W U b H dHad TEH”
3ih IGT FHIl 3fAT Tl Faill | Iarexvnd Bl dld
HAIH @ a¥ 2000 @ UG Ufaded H wldded
BN ToIT FHIETD ANTBRI §RT HedThT “3resT” ol
B B T T Wy Wgdedl AFBRT T HeATH
"I AU fRAT § foRT Hdftd ol Wad Bl 4
Ih YT B o1 | USIT / BEdE A SHd gRT
fofteg fAy T oRUT 4 WHGdHd JATHRI &
SR Aedih & WEAd T ¥ 98 o 4 ST A
®Had 'UH" b db B BA B G| g9 Regfa H
Hafdd ol Had T 99 2000 & YT Ufcraed H
qeId /BHAE AT gRT fhd T gAqedieT @
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JMYN W 3 3(h U 8T |

(10) eAThT & AFDI B HH HIAT—

Hidud & 829 WeEA @ gRI 3JePa 335 H
e T WRd & YU & SITAR AT S gd
I SIS & ol dddl & U& | U &
Al H Hedih & AFDI BT BH B Db SUGY B
@ Afadr I AT BT A TR 7| AT AR R
ot forar ar € & @ vd fawaiRa faamor a5 #
fuiRa aFe gt emfed sgfaa ofa iR /&
ITEAT ST Yt & ldh Hadh Ul -Iel 8l ©
ar ggel iR AFe QR &_1 9l IRMET gt &
e AqHl @ A TIF g H oAffera fey GFF@I
qoearq ¥ 941 Rfed Rfeqai o qﬁ
qaI=fd / BTHaA At §RT SIfad S gd gq\l d
TS Ul & Al Hadl & fod, MEiRa wm®
(98T BT FATH 13 ) H HHI;: Yh—Ud AP A
BRd U gATH 10 3 (3eWT) T AMD R fhbar
ST 3R Iaargar RifYa a1 99 &1 qof &
el Sqd TG @ Aldh Addl Bl ITDI BIex Fail @
IRGATAR T el § FeAford fam SIgem | sriq
FeiRa A% “98a sreer” qul &=+ arel FI(d ST
Td S S Y & @l ddd Iuferd dwer |
IUAL Tl BF W AV g9 7R Rfdaqal & for 34
U & Ald D! v D (STATD, US) "3BT SOl
de fRIfre fohar Srga |

e I Rl & arg Y RfeT ug o
W B O 7 A P uifer LAl @ e
AR TR HRAs HIT| AT B, AMD D
Rl & 9 W IRfA ug T8 W UM Haell
SHeN SN & FRiaE! fJeRer @ iy
BN & A, TRMEa [T & A 9 |9F
oA o9 (@e—3) @I favelwor @& fod d@Ta
i |

5. That, the Departmental Promotion Committee (DPC)

convened its meeting on 07/12/2012 to consider for promotion to
the post of Joint Director of all such Deputy Directors who were
within the zone of consideration as on 01/01/2012 of having
completed 5 years regular service in the feeder cadre. The DPC laid

down following criteria for promotion:



6.
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“5. URI R 2002 & Fa¥—7 SR Uer & 4
gqH  HO Ug W U BT HYGUS
"ARIA-AE—aRSdl’ U g1 31 05 auf @
FEiRa fear 1| g8 o9 I f[eare oae @
MO gfidesl & AT Jedidd & MR R FilRd
fpar |

6. MU= Uldal & HeAldhd Bl APl H Fad fbar
T | I SO0 TG 04, “98d ST’ SO g 03,
arest Aofl” & fory 02, s 210N & fog 01 3 o
gfear s’ o forg o i FEiRa f6d T |

7. RF affeiRal & ffarRee 5 aul & U™
Ufcaesl & 3B & @l AN 13 W 19 AT B, IH
" reT’ ol § qfigd fhar SiRmm, denm fo
AOHIRAT & faREA @ & Mg yfddei &
3Pl BT FA AN 20 BT ¥ S Iepe” Ao H
iffepa febar T |

8. o iimIRal &1 "SI’ soft § affpa T
SIRATT 92 Al H 969 S0 @ SIRATT | IS U |
al ST ST Wi At @l URWREG IRSA 1R
A g 99 gal H gfeford fhar SR | aoaeEnd
Rfgqal @ Iudedr & MR W '9gd 3T’ ol
el ARMHIRA B SAB! WIS A B URERS
IRSAT IR @A g 9dF gal Hoafferd faar
SR |

9. fovriy var=fd |ffd g1 faomeEle @™ &
Moy gfadedr @l HO B ATEaRIhAraR

facrgaderor fan T |

The petitioner was considered against 03 unreserved (UR)

posts of general category wherein as per criteria laid down, she was

given 18 marks, as under:

10 / faR &3 -
frafaRad Su ddara®d! & 5 99 B JEHRT Har gof
B TR fdees JgE A e fhar -

PO |JAMNBRT BT A9 |USHH A |y T
BT BHID
1 g uEr 93t 4 IMRIET |20 3
2 A =T 5 JFRIET (17 3P
ESURR
3 |l eI PR |7 3FRIET |20 3k
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4 gl HEQT UISH (8T IARIET (19 3
5 | &0 SffAar afaRell |14 JFRIET |20 3P
6 | SR Hode sy | 14—T RIS |17 3
7 S dmr e 19 MRS |18 3i®
8 |2 w3RY R4g AT |20 3FRIT |07 3
9 |50 WEw @ER 21 JRIET |20 3
fgad
10 | &0 YEYATS 23 3190 20 3H
RGEEICH S
11|50 IRALYFT |24 JFRIET |18 3ih
12 |8l T I (25 3FRIT |19 3ih
13 |50 R |AR w27 JARIET |20 3fh
14 |50 BR&wr el 28 3RIE |20 3
15 | #Hfa gied 29 SRIETT |18 3
RRre®R (FRFHre))
16 | 2l #Hrerer RiE |30 3R |00 3k

7. As three Senior Deputy Directors, viz, Ms. Prema Sethi, Smt.
Rajpal Kaur and Shri Amitabh Awasthi, got higher marks/ranking
then the petitioner, they were recommended for promotion.

8. Pertinent it is to note that prior to the meeting of
Departmental Promotion Committee, the petitioner on the basis of
her application under Right to Information Act was communicated
the ACRs ending March 2011 vide Communication dated
16/07/2012. Petitioner found some portion of ACR as adverse (as
against reporting officers remark as excellent the Accepting Officer
recorded the ACR as “B” (Good). Petitioner preferred
representation which was rejected on 23/08/2012. Whereagainst,

the petitioner preferred a Writ Petition No.766/2013 which was
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decided on 18/02/2013; whereby, while setting aside the order dated
23/08/2012, the matter was relegated to the Competent Authority
with the following directions:

“I have heard learned counsel for the parties and
perused the record.
Para 2 of the said circular dated 14.08.2006
reads as under:
"2, Sad HefWd SOAl Bl W Had ®
& weg Aadl o arffe Mg aRAEe
q fordl 8 dfdema g wd gemarsd
APl BB HERA IfERI d Hgfaa
far S =Ry 3R ST9 |er SIfERT gIRT
gfdde St fadlifta wxe @1 ol form
ST & S A WIeRGd AHN gRT
& g o w1 B Sifm " fRar S g,
R Ife gfdeel ufafie &1 o 9T T=ar @
Al SE® MR R AT e & frRi
eI |y gRT s EiRa @1 Sl
g afq feedt I aRamaett # faRemd
gfaftedi 8 a1 R afe eRedl AfaHR §
RT Ufded ORIl Ud |HIed TIHRI gRT
& g ABRIT W BT I B gy
SO BT # QAT AT € A 89 R AR @R
3 HedlhT &= BT I Td IABRI
Uerfd AT @1 8, of: YAl (BA
A ) & AHal | R uer=fa | gry
FeEiRa sofiexor €1 siftm w0 ¥ A=
ST =ey |
Bare perusal of this paragraph shows that the
DPC 1is equipped with the power to finally
assign valuation but this para nowhere
prescribes any power to DPC to set aside or
interfere with an offending portion of the ACR.
In other words, para 2 of the said circular shows
that on the basis of available ACR, the final
valuation will be done by the DPC but the said
circular nowhere prescribes that the employee's
representation against the ACR can be
considered and decided by the DPC.
Accordingly, in my opinion the impugned order
1s based on incorrect provision and respondents
have erred in not deciding the representation of
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the petitioner. In the opinion on this Court the
circular dated 14.08.2006 referring to Annexure
P-10 is of no assistance to the respondents on
the question of representation against a portion
of an adverse ACR.

Consequently, in my opinion, the impugned
order Annexure P-10 is based on incorrect and
extraneous consideration and is therefore set
aside. Respondents are directed to decide the
representation of the petitioner, Annexure P-10,
in accordance with law expeditiously, preferably
within a period of 90 days. The outcome of the
representation shall be communicated to the
petitioner. If petitioner's ACR is toned down or
adverse portion is expunged which makes her
eligible for consideration for promotion, she be
considered on her turn for promotion by holding
DPC/Review DPC.”

9.  Evidently, paragraph 2 of Circular dated 14/08/2006 related
to the proceedings to be adhered to by the Departmental Promotion
Committee while considering the incumbents for promotion. Be
that as it may. Evidently, the respondent in pursuance to directions
in Writ Petition No.766/2013 considered the representation and
decided the same by impugned order dated 04/12/2014.

10. Evidently, there are two aspects of the matter, one relates to
recording of the ACRs and the other assessment of incumbent
within the zone of consideration for promotion to the post of Joint
Director.

11.  As borne out from record, the DPC which held its meeting on

07/12/2012 on the basis of the stipulations contained in the Rules of
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Promotion laid down the criteria and after overall evaluation award
18 marks to the petitioner. Since three seniors to the petitioner who
were at Srl. No.4, 7 and 14 of the Gradation List of Deputy
Directors; whereas, the petitioner is at Srl. No.19, even if the claim
of the petitioner is accepted as to “Excellent” ACR for the year
ending 31/03/2011, then also even with 20 marks which is the
maximum which can be awarded, she does not get the promotion as
Joint Director, because there were only 03 posts for the Unreserved
Category.

12. Asregard to recording of ACR of the year ending 31/03/2011
evident it 1s from the material on record that Joint Director, Women
and Child Development, Gwalior Division Gwalior who is the

Reporting Officer records thus:

“2.@
(Spt) "B+
A Tt v I Aoft @) iR €| T Sl Mg

[}

AT O IR W I & f’d ° 9dss e @l
TN Bl 2 |

13. The Review Authority, i.e. Collector, Gwalior agreed with the
Reporting Officer. The Accepting Officer i.e. Director, Women and

Child Development, however, finds her a “Good” Officer:

“gfded T HIeTE ATERY B AT W IRIEHT BRI
YT INGd TR BT, Brd & Ufd FAI ) AE W
BT U7 AT, R AATGAR Sofiehror—aresT”

14. The question is whether the grading recorded by the
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Accepting Officer tantamount to downgrading.

15. It is pertinent to note at this stage that as per General
Administration Department, State of Madhya Pradesh Memo
No0.580/2982/94/9/,d dated 06.09.1994, where the Accepting
Authority while disagreeing with the grading by the Reporting and
Reviewing Authority gives his own grading, then such grading shall
be accepted as the grading in ACR of the incumbent. The

memorandum is in following terms:

“fwg— MU ufdaed # sifhd uftad St
B & Hay H |

YAMEBII AdD! B MU ARFTGCA & T H
faf= famTl g™T 98 g8t @1 € 7 & e dadt
@ IO ARAEET W gl ufdaed e
(Reporting Authority) gR1 3ifhad @ 5 Erar
g W@ed @ B fhwg  AHerdal  AEeRI
(Reviewing Authority) vd igasmal  SMEHR
(Accepting Authority) = T ®U 9§ 3rqgdfa 3ifdhd
@ o, odr W Rafd d @ uftdes sier
(Reporting Authority) grT <1 g fewefl & U
fewoh & wu # dqfad fear S =gy a1 99 fewoh
D G AR BRIATE! & ST AR |

2. SIS U39 & T H YRT IRER & B
W= 52/5/72— WU (F), &6 20—05—1972
i ug avem 7 fe ufe faft afder & moe
gfdded # ufdded ISR gRT & 8 ufdgd
feufrl & IR # gEs /Wigaedl e S
DS A[Ad & A S AGRI & Ad Fel qedid
HET STRAT |

3. AER QAP ORI 9RT 1-7  H WU
FRFTaeh # 3ifdrd gfdame Sar & wWa: g B9 &
Hmlaﬁcblswwﬁ%ﬂ?lgﬁﬁﬂﬁﬁwmq?ﬁw

TE0T IR Y I 3 59 9N H Ig
footg foram 2 f afe fadh siffem) & Mo gfddes

H gyfodes @Rl (Reporting Authority) — gRT
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gfciepe SlpT Sifbd &1 5 ' IR I W Qo TS
yfde Sl ¥ YNied U Widgdddl SfaeRl H 9
PIE AU JFFSHR Fad Bl 8 a1 Al Reafa § S=a
PRI GIEd Td Wigpadd! BN & Fd Bl ol
FE AT B JATd {HAT SR |

QUAT AAW H qEJER  PRIAE B ST

T & o 1

16. In the case at hand when the recording of remark “Good” by

the Accepting Officer is considered in the context of Circular issued
by the General Administrative Department, the contention on behalf
of the petitioner is that the same tantamount to downgrading cannot
be accepted. The reason being that, there exits hierarchy in respect
of recording of Annual Confidential Report with the Reporting
Officer, Reviewing Officer and the Accepting Officer. The chain is
complete once the Accepting Officer records the remarks. Thus,
where the Accepting Authority in oppugnation to what is recorded
by the Reporting or Reviewing Authority, records some remark
which may be lower to what has been recorded by the Reporting or
Reviewing Authority, the same in our considered opinion, cannot be
construed as downgrading of remarks.

17.  The extent of Judicial Review in respect of recording remarks
came up for consideration before Hon'ble Supreme Court in Bharat
Ram Meena Vs. Rajasthan High Court At Jodhpur and others:
[(1997) 3 SCC 233], wherein their Lordships were pleased to

observe:-
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“14. ... The appellant had his opportunity to make
representation against the report which he did. The
appellant is to be judged on the strength of his work and
his conduct. We do not find that the assessment of the
merit of the appellant can be treated in any way as
arbitrary or without any factual basis. Nothing has been
brought on record to justify the Court in exercise of its
writ jurisdiction to intervene and quash the adverse
remarks in the Annual Confidential Reports of the
appellant.”

18. In “Badrinath Vs. Government of Tamil Nadu and others
[(2000) 8 SCC 395]”, it is held by their Lordships:

“40. Unless there is a strong case for applying the
Wednesbury doctrine or there are mala fides, Courts and
Tribunal cannot interfere with assessments made by
Departmental Promotion Committees in regard to merit
or fitness for promotion. But, in rare cases, if the
assessment is either proved to be mala fide or is found
based on inadmissible or irrelevant or insignificant and
trivial material - and if an attitude of ignoring or not
giving weight to the positive aspects of one's career is
strongly displayed, or if the inferences drawn are such
that no reasonable person can reach such conclusions,
or if there is illegality attached to the decision, - then the
powers of Judicial review under Article 226 of the
Constitution are not foreclosed.

41. While the courts are to be extremely careful in
exercising the power of judicial review in dealing with
assessment ~made by  Departmental  Promotion
Committees, the executive is also to bear in mind that, in
exceptional cases, the assessment of merit made by them
is liable to be scrutinised by courts, within the narrow
Wednesbury principles or on the ground of mala fides.
The judicial power remains but its use is restricted to
rare and exceptional situations. We are making these
remarks so that courts or tribunals may not - by quoting
this case as an easy precedent - interfere with assessment
of merit in every case. Courts and Tribunals cannot sit as
appellate authorities nor substitute their own views to
the views of Departmental Promotion Committees.
Undue interference by the Courts or Tribunals will result
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in paralysing recommendations of Departmental
Committees and promotions. The case on hand can be a
precedent only in rare cases.”

19. In “Major General L.P.S. Deewan Vs. Union of India and
others [(1995) 3 SCC 383]” wherein it is held:

“10. ...... Indeed adverse remarks, as is well-known, can
be made by the appropriate superior officer on the basis
of mere assessment of the performance of the officer and
no enquiry or prior opportunity to represent need be
provided before making such remarks....... ”

20. In view whereof, taking any view of the matter, petitioner is
not entitled for the relief sought.

21.  Consequently, Petition fails and is dismissed. No costs.

(Sanjay Yadav)
Judge
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