
                                                

1
WP-7769-2014

THE HIGH COURT OF MADHYA PRADESH

WP-7769-2014

(Seema Sharma vs. State of M.P. & Ors.)

Gwalior, Dated 31.01.2019

Shri Prashant Sharma, learned counsel for the petitioner.

Smt. Nidhi Patankar, learned Government Advocate for the

respondents/State.

With the consent of learned counsel for the parties, the matter

is finally heard.

2. Challenge  is  to  an  order  dated  04/12/2014;  whereby,

representation filed by the petitioner has been decided in pursuance

to the order dated 20/10/2010 passed in Writ Petition No.3675/2009

has been rejected.

3. Relevant  facts  briefly  are  that  the  petitioner  was  initially

appointed as District Women and Child Development Officer, in the

year 1994. In the year 2002, she was promoted as Deputy Director.

The next promotion from the post of Deputy Director is to that of

Joint Director. The petitioner became due for consideration in the

year 2012 for the promotion to the post of Joint Director.

4. That,  as  per  Rule  7  of  Madhya  Pradesh  Public  Service

(Promotion)  Rules  2002,  promotion  from Class-I  to  higher  pay-

scale of Class-I is on the basis 'merit-cum-seniority' coupled with

benchmark of “Very Good”. The benchmark is arrived on the basis

of the stipulations contained in Sub-rule (9) and Sub-rule (10) of
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Rule 7 of 2002 Rules, which mandates:

^^¼9½ izFke Js.kh ls izFke Js.kh ds inksa ij p;u dh izfØ;k%&
¼i½ izFke Js.kh ls izFke Js.kh ds mPp osrueku ds in

ij  inksUufr  dk  ekinaM  **;ksX;rk  lg ofj"Brk**  gS  rFkk
csapekdZ  xzsM  **cgqr vPNk**  fu/kkZfjr gSA  ;g csapekdZ  xzsM
fopkjk/khu vof/k ds lexz ewY;kadu  (over all grading)
ds vk/kkj ij fu/kkZfjr fd;k tkosxkA 

¼ii½  mijksDr  mn~ns';  ds  fy;s  yksd  lsodksa  ds
fopkjk/khu vof/k ds xksiuh; izfrosnuksa ds oxhZdj.k dks vadksa
esa O;Dr fd;k tkosA blds fy, **mRd`"V** Js.kh gsrq 4 vad]
**cgqr vPNk** Js.kh gsrq 3 vad] **vPNk** Js.kh ds fy;s 2
vad] **vkSlr** Js.kh ds fy;s 1 vad rFkk **?kfV;k** Js.kh ds
fy;s 'kwU; vad fu/kkZfjr fd;s tk;saA ftu yksd lsodksa dk
fopkjk/khu 5 o"kksZ  ds  xksiuh; izfrosnuksa  ds  vadksa  dk dqy
;ksx 13 ls 19 vad vkrk gS mudk fopkjk/khu vof/k dk
lexz ewY;kadu **cgqr vPNk** Js.kh esa oxhZd`r fd;k tkosxkA
ftu yksd lsodksa ds fopkjk/khu 5 o"kksZ ds xksiuh; izfrosnuksa
ds vadksa dk dqy ;ksx 20 vad gksrk gS mUgsa **mRd`"V** Js.kh
esa oxhZd`r fd;k tk;sxkA

¼iii½ ftu yksd lsodksa dks **mRd`"V** Js.kh esa oxhZd`r
fd;k tkosxk mUgsa  p;u lwph esa  lcls mij j[kk tkosxkA
;fn ,d ls vf/kd yksd lsod **mRd`"V** Js.kh esa oxhZdr̀
fd;s x;s gSa rks mUgsa mudh QhMj laoxZ@lsok ds Hkkx@ in
ds osrueku dh ikjLifjd ofj"Brk cuk;s j[krs gq, p;u
lwph  esa  lfEefyr  fd;k  tk;sxkA  rRi'pkr~  fjfDr;ksa  dh
miyC/krk  ds  vk/kkj  ij&**cgqr  vPNk**  Js.kh  okys  yksd
lsodksa  dks  mudh  QhMj  laoxZ@lsok  ds  Hkkx@in  ds
osrueku esa mudh ikjLifjd ofj"Brk cuk, j[krs gq, p;u
lwph esa lfEefyr fd;k tk,xkA

¼iv½ mnkgj.kkFkZ fdlh laoxZ esa 3 vukjf{kr fjfDr;ksa
ds fy;s p;u lwph cukuh gS vkSj fopkj.k {ks= esa vkus okys
yksd lsodksa  dk ofj"Brk  Øekad ,oa  fopkjk/khu vof/k  ds
xksiuh; izfrosnuksa ds vadksa dk ;ksx fuEukuqlkj gS%&
QhMj laoxZ esa
ofj"Brk Øekad

Ykksd lsod dk
uke 

fopkjk/khu vof/k ds
xksiuh; izfrosnuksa ds
ewY;kadu dk ;ksx  

10 d 15

11 [k 14

12 x 13

13 ?k 16

14 ³ 17

15 p 18
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16 N 20

17 t 16

18 > 20

19 ¥ 18
miyC/k  3 fjfDr;ksa  ds  fy;s p;u lwph fuEukuqlkj cuk;h

tk;sxh%&

Pk;u lwph
esa ljy
Øekad

Ykksd
lsod dk

uke

izkIrkad QhMj
laoxZ
esa

ofj"B
rk

Øekad

1 N 20 16

2 > 20 18

3 d 15 10

4 [k 14 11 À vizR;kf'kr
fjfDr;ksa ds 

fy;s 

5 x 13 12 À 2 O;fDr

¼V½ ftu laoxZ@lsok ds Hkkx@in ds osrueku esa visf{kr
vgZdkjh lsok 5 o"kZ ls vf/kd gS] ogka visf{kr vgZdkjh lsok
ds cjkcj o"kksZ d vk/kkj ij mDrkuqlkj vadksa dh x.kuk dh
tk,xhA 
¼VI½  foHkkxh;  inksUufr@Nkuohu  lfefr  }kjk  fopkjk/khu
vof/k ds xksiuh; izfrosnuksa ds ewY;kadu ds vk/kkj ij vadksa
dk fu/kkZj.k **Lohd`rdrkZ vf/kdkjh** }kjk fd;s x;s ewY;kadu
ds vk/kkj ij fd;k tkosxkA ;fn lfefr xksiuh; izfrosnu esa
izfrosnd vf/kdkjh  rFkk  leh{kd vf/kdkjh  }kjk  fd;s  x;s
ewY;kadu ds vk/kkj ij Lohd`rdrkZ vf/kdkjh ds ewY;kadu ls
lger ugha gS rks og blds fy;s vius dkj.k fyfic) djrs
gq, ewY;kadu djsxh ijUrq lfefr Lohd`rdrkZ vf/kdkjh }kjk
fd;s x;s ewY;kadu ds vk/kkj ij izkIr vad esa dsoy **,d**
vad c<+k ldsxh vFkok ?kVk ldsxhA mnkgj.kkFkZ fdlh yksd
lsod  ds  o"kZ  2000  ds  xksiuh;  izfrosnu  esa  izfrosnd
vf/kdkjh rFkk leh{kd vf/kdkjh }kjk ewY;kadu **vPNk** Js.kh
dk fd;k x;k gS  ijUrq  Lohd`rdrkZ  vf/kdkjh us  ewY;kadu
**mRd`"V** Js.kh fd;k gS ftlesa  lacaf/kr yksd lsod dks 4
vad izkIr gksus pkfg;sA inksUufr@Nkuohu lfefr mlds }kjk
fyfic)  fd;s  x;s  dkj.kksa  ls  Lodhd`rdrkZ  vf/kdkjh  ds
mijksDr ewY;kadu ls lger ugha gS rks og mDr 4 vadksa esa
dsoy **,d** vad rd gh de dj ldsxhA bl fLFkfr esa
lacaf/kr yksd lsod dk o"kZ  2000 ds xksiuh; izfrosnu esa
inksUufr@Nkuohu  lfefr  }kjk  fd;s  x;s  iquZewY;kadu  ds
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vk/kkj ij 3 vad izkIr gksaxsA

¼10½ ewY;kadu ds ekudksa dks de djuk&
lafo/kku ds 82os  la'kks/ku ds }kjk vuqPNsn 335 esa

tksM+s x;s ijUrqd ds izko/kku ds vuqlkj vuqlwfpr tkfr ,oa
vuqlwfpr tutkfr ds yksd lsodksa  ds i{k esa  inksUufr ds
ekeyksa esa ewY;kadu ds ekudksa dks de djus ds mica/k djus
dh 'kfDr;ka jkT; 'kklu dks nh xbZ gSA jkT; 'kklu }kjk
fu.kZ; fy;k x;k gS fd lkekU; ,oa foLrkfjr fopkj.k {ks= esa
fu/kkZfjr  ekud  okys  visf{kr  vuqlwfpr  tkfr  vkSj@;k
vuqlwfpr tutkfr izoxZ ds yksd lsod miyC/k ugha gksrs gSa
rks  igys fu/kkZfjr ekud iwjk djus okys vkjf{kr izoxZ ds
yksd lsodksa  ds uke p;u lwph esa  lfEefyr fd, tk,axsA
rRi'pkr~  'ks"k  cph  vkjf{kr  fjfDr;ksa  dh  iwfrZ  ds  fy;s
inksUufr@Nkuohu lfefr }kjk vuqlwfpr tkfr ,oa vuqlwfpr
tutkfr  izoxZ  ds  yksd  lsodksa  ds  fy;s]  fu/kkZfjr  ekud
¼**cgqr vPNk** U;wure 13 vad½ esa Øea'k% ,d&,d vad de
djrs gq, U;wure 10 vad ¼vPNk½ rd ekud f'kfFky fd;k
tk,xk vkSj mDrkuqlkj f'kfFky fd;s x;s ekud dks iw.kZ djus
okys mDr izoXkZ ds yksd lasodksa dks mudh QhMj laoxZ dh
ofj"Brkuqlkj p;u lwph esa lfEefyr fd;k tk,xkA vFkkZr~
fu/kkZfjr ekud **cgqr vPNk** iw.kZ djus okys vuqlwfpr tkfr
,oa vuqlwfpr tutkfr izoXkZ ds yksd lsod visf{kr la[;k esa
miyC/k ugha gksus ij 'ks"k cph vkjf{kr fjfDr;ksa ds fy;s bu
izoXkZ ds yksd lsodksa gsrq ekud ¼cSpekdZ] xzsM½ **vPNk** Js.kh
rd f'kfFky fd;k tk,xkA

;fn mDr f'kfFkyhdj.k ds okn Hkh vkjf{kr in fcuk
Hkjs jg tkrs gSa rks fu;qfDr izkf/kdkjh Mh-ih-+lh- dh vuq'kaalk
vuqlkj  vxzsŸkj  dkjZokbZ  djsaxsA  lkFk  gh]  ekud  ds
f'kfFkyhdj.k ds ckn Hkh vkjf{kr in ugha  Hkj ikus laca/kh
tkudkjh  Mh-ih-lh-  ds  dk;Zokgh  fooj.k  dh  vfHkizekf.kr
Nk;kizfr ds lkFk] iz'kkldh; foHkkx ds ek/;e ls lkekU;
iz'kklu  foHkkx  ¼d{k&3½  dks  fo'ys"k.k  ds  fy;s  rRdky
HkstsaxsA**

5. That,  the  Departmental  Promotion  Committee  (DPC)

convened its meeting on 07/12/2012 to consider for promotion to

the post of Joint Director of all such Deputy Directors who were

within  the  zone  of  consideration  as  on  01/01/2012  of  having

completed 5 years regular service in the feeder cadre. The DPC laid

down following criteria for promotion:
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^^5- inksUufr fu;e 2002 ds fu;e&7 vuqlkj izFke Js.kh ls
izFke  Js.kh  in  ij  inksUufr  dk  ekin.M
**;ksX;rk&lg&ofj"Brk**  izko/kkfur  gSA  vr%  05  o"kksZa  ds
miyC/k  xksiuh; izfrosnuks  dk cSapekdZ  xzsM **cgqr vPNk**
fu/kkZfjr fd;k x;kA ;g cSapekdZ xzsM fopkjk/khu vof/k ds
xksiuh; izfrosnuksa ds lexz ewY;kadu ds vk/kkj ij fu/kkZfjr
fd;k x;kA
6- xksiuh; izfrosnuksa ds ewY;kadu dks vadksa esa O;Dr fd;k
x;kA **mRd`"V Js.kh** gsrq 04] **cgqr vPNk** Js.kh gsrq 03] **
vPNk Js.kh** ds fy, 02] **vkSlr Js.kh** ds fy, 01 vad rFkk
**?kfV;k Js.kh** ds fy, 0 vad fu/kkZfjr fd;s x;sA
7-  ftu  vf/kdkfj;ksa  ds  fopkjk/khu  5  o"kksZa  ds  xksiuh;
izfrosnuksa  ds vadks  dk dqy ;ksx 13 ls 19 vkrk gS] mls
**cgqr  vPNk**  Js.kh  esa  oxhZd`r  fd;k  tk;sxk]  rFkk  ftu
vf/kdkfj;ksa  ds fopkjk/khu  vof/k ds xksiuh; izfrosnuksa  ds
vadksa  dk  dqy ;ksx  20  gksrk  gS  mUgsa  **mRd`"V**  Js.kh  esa
oxhZd`r fd;k x;kA
8-  ftu vf/kdkfj;ksa  dks  **mRd`"V**  Js.kh  esa  oxhZd`r fd;k
tk;sxk mUgsa lwph esa lcls Åij j[kk tk;sxkA ;fn ,d ls
vf/kd vf/kdkjhx.k **mRd`"V** Js.kh esa oxhd`r fd;s tkrs gSa
rks mUgsa  muds  QhMj laoxZ dh ikjLifjd ofj"Brk cuk;s
j[krs gq;s p;u lwph esa lfEefyr fd;k tk;sxkA rRi'pkr
fjfDr;ksa  dh miyC/krk ds vk/kkj ij  **cgqr vPNk** Js.kh
okys  vf/kdkfj;ksa  dks  mudh  QhMj  laoxZ  dh  ikjLifjd
ofj"Brk  cuk;s  j[krs  gq;s  p;u  lwph  esa  lfEefyr  fd;k
tk;sxkA
9-  foHkkxh;  inksUufr  lfefr  }kjk  fopkjk/khu  vof/k  ds
xksiuh;  izfrosnuks  dh  Js.kh  dk  vko';drkuqlkj
;qfDr;qDrdj.k fd;k x;kA**

6. The petitioner  was  considered against  03 unreserved (UR)

posts of general category wherein as per criteria laid down, she was

given 18 marks, as under:

^^10@fopkj {ks= lwph%&
fuEyfyf[kr mi lapkydksa dks 5 o"kZ dh vgZdkjh lsok iw.kZ
djus ij fopkj{ks= lwph esa lfEefyr fd;k x;k%&
Ø0 vf/kdkjh dk uke indze lwph 

dk dzekad 
izoxZ ewY;kadu

1 lqJh izsek lsBh 4 vukjf{kr 20 vad

2 Jherh jpuk 
cq/kksfy;k

5 vukjf{kr 17 vad

3 Jherh jktiky dkSj 7 vukjf{kr 20 vad
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4 lqJh eerk ikBd 8&, vukjf{kr 19 vad

5 Jh vferkHk voLFkh 14 vukjf{kr 20 vad

6 Jherh dYiuk cksgjs 14&, vukjf{kr 17 vad

7 Jherh lhek 'kekZ 19 vukjf{kr 18 vad

8 Jh n'kjFk flag ehuk 20 vukjf{kr 07 vad

9 Jh egsUnz dqekj 
f}osnh

21 vukjf{kr 20 vad

10 Jh jkeizlkn 
jeuoky

23 vuq0 
tkfr

20 vad

11 Jh vkj-lh-'kqDyk 24 vukjf{kr 18 vad

12 Jherh js[kk 'kekZ 25 vukjf{kr 19 vad

13 Jh f'ko dqekj 'kekZ 27 vukjf{kr 20 vad

14 Jh gfjd`".k 'kekZ 28 vukjf{kr 20 vad

15 Jhefr r`fIr 
f'kjksM+dj ¼f=ikBh½

29 vukjf{kr 18 vad

16 Jherh eaxys'k flag 30 vukjf{kr 00 vad

7. As three Senior Deputy Directors, viz, Ms. Prema Sethi, Smt.

Rajpal Kaur and Shri Amitabh Awasthi, got higher marks/ranking

then the petitioner, they were recommended for promotion.

8. Pertinent  it  is  to  note  that  prior  to  the  meeting  of

Departmental Promotion Committee, the petitioner on the basis of

her application under Right to Information Act was communicated

the  ACRs  ending  March  2011  vide  Communication  dated

16/07/2012. Petitioner found some portion of ACR as adverse (as

against reporting officers remark as excellent the Accepting Officer

recorded  the  ACR  as  “B”  (Good).  Petitioner  preferred

representation  which  was  rejected  on  23/08/2012.  Whereagainst,

the  petitioner  preferred  a  Writ  Petition  No.766/2013  which  was
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decided on 18/02/2013; whereby, while setting aside the order dated

23/08/2012, the matter was relegated to the Competent Authority

with the following directions:

“I have heard learned counsel for the parties and

perused the record.

Para  2  of  the  said  circular  dated  14.08.2006

reads as under:

**2- mDr lanfHkZr Kkiuksa  dk Li"V earO; gS
fd 'kkldh; lsodksa dh okf"kZd xksiuh; pfj=koyh
esa  fy[kh  xbZ  izfrdwy  Vhdk,a  ,oa  lq>kokRed
Vhdkvksa  dks  gh  lacaf/kr  vf/kdkjh  dks  lalwfpr
fd;k tkuk pkfg, vkSj tc l{ke vf/kdkjh }kjk
izfrdwy  Vhdk  foyksfir  djus  dk  fu.kZ;  fy;k
tkrk gS tks lkekU;r% LohdkjdrkZ vf/kdkjh }kjk
nh xbZ Js.kh dks gh vafre ekU; fd;k tkrk gS]
ijUrq ;fn izfrdwy izfof"V dk dqN Hkkx cprk gS
rks mlds vk/kkj ij lexz ewY;kadu dj foHkkxh;
inksUufr  lfefr  }kjk  Js.kh  fu/kkZfjr  dh  tkrh
gS ;fn fdlh xksihuh; pfj=koyh esa  fojks/kkHkklh
izfof"V;ka gks ;k fQj ;fn LohdkjdrkZ vf/kdkjh }
kjk izfrosnd vf/kdkjh ,oa leh{kd vf/kdkjh }kjk
nh xbZ Vhdkvksa ls vlgefr O;Dr djrs gq, fuEu
Js.kh dk er fn;k x;k gS rks mu ij fopkj dj
vafre ewY;kadu djus  dk  nkf;Ro ,oa  vf/kdkjh
inksUufr lfefr dk gS] vr% inksUufr ¼dzeksUufr
Hkh ½ ds ekeyksa esa foHkkxh; inksUufr lfefr }kjk
fu/kkZfjr Js.khdj.k gh vafre :i ls ekU; fd;k
tkuk pkfg,A** 

Bare  perusal  of  this  paragraph  shows that  the

DPC  is  equipped  with  the  power  to  finally

assign  valuation  but  this  para  nowhere

prescribes  any  power  to  DPC  to  set  aside  or

interfere with an offending portion of the ACR.

In other words, para 2 of the said circular shows

that  on  the  basis  of  available  ACR,  the  final

valuation will be done by the DPC but the said

circular nowhere prescribes that the employee's

representation  against  the  ACR  can  be

considered  and  decided  by  the  DPC.

Accordingly, in my opinion the impugned order

is based on  incorrect provision and respondents

have erred in not deciding the representation of
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the petitioner. In the opinion on this Court the

circular dated 14.08.2006 referring to Annexure

P-10 is of no assistance to the respondents on

the question of representation against a portion

of an adverse ACR.

Consequently,  in  my  opinion,  the  impugned

order Annexure P-10 is based on incorrect and

extraneous  consideration  and  is  therefore  set

aside.  Respondents  are  directed  to  decide  the

representation of the petitioner, Annexure P-10,

in accordance with law expeditiously, preferably

within a period of 90 days. The outcome of the

representation  shall  be  communicated  to  the

petitioner. If petitioner's ACR is toned down or

adverse  portion  is  expunged  which makes  her

eligible for consideration for promotion, she be

considered on her turn for promotion by holding

DPC/Review DPC.”

9. Evidently, paragraph 2 of Circular dated 14/08/2006 related

to the proceedings to be adhered to by the Departmental Promotion

Committee  while  considering  the  incumbents  for  promotion.  Be

that as it may. Evidently, the respondent in pursuance to directions

in  Writ  Petition  No.766/2013  considered  the  representation  and

decided the same by impugned order dated 04/12/2014.

10. Evidently, there are two aspects of the matter, one relates to

recording  of  the  ACRs  and  the  other  assessment  of  incumbent

within the zone of consideration for promotion to the post of Joint

Director. 

11. As borne out from record, the DPC which held its meeting on

07/12/2012 on the basis of the stipulations contained in the Rules of
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Promotion laid down the criteria and after overall evaluation award

18 marks to the petitioner. Since three seniors to the petitioner who

were  at  Srl.  No.4,  7  and  14  of  the  Gradation  List  of  Deputy

Directors; whereas, the petitioner is at Srl. No.19, even if the claim

of the petitioner is accepted as to “Excellent”  ACR for the year

ending  31/03/2011,  then  also  even  with  20  marks  which  is  the

maximum which can be awarded, she does not get the promotion as

Joint Director, because there were only 03 posts for the Unreserved

Category.

12. As regard to recording of ACR of the year ending 31/03/2011

evident it is from the material on record that Joint Director, Women

and  Child  Development,  Gwalior  Division  Gwalior  who  is  the

Reporting Officer records thus:

“2. Js.kh 
   ¼mRd`"V½ **d$**
lhek 'kekZ ,d mRd`"V Js.kh dh vf/kdkjh gSaA os viuh usr`Ro
{kerk ls v/khuLFkksa  ls  'kklu ds fgr esa  loZJs"B nsus  dk
iz;kl djrh gSA**

13. The Review Authority, i.e. Collector, Gwalior agreed with the

Reporting Officer. The Accepting Officer i.e. Director, Women and

Child Development, however, finds her a “Good” Officer:

^^izfrosnd rFkk leh{kd vf/kdkjh dh Vhi ls vlger dk;Z
laiknu vkSlr Lrj dk] dk;Z ds izfr leiZ.k Hkh lkekU; Lrj
dk ik;k x;k- esjs erkuqlkj Js.khdj.k&vPNk**

14. The  question  is  whether  the  grading  recorded  by  the
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Accepting Officer tantamount to downgrading. 

15. It  is  pertinent  to  note  at  this  stage  that  as  per  General

Administration  Department,  State  of  Madhya  Pradesh  Memo

No.580/2982/94/9/,d  dated  06.09.1994,  where  the  Accepting

Authority while disagreeing with the grading by the Reporting and

Reviewing Authority gives his own grading, then such grading shall

be  accepted  as  the  grading  in  ACR  of  the  incumbent.  The

memorandum is in following terms:

^^fo"k;& xksiuh; izfrosnu esa vafdr izfrdwy Vhdk fu"izHkkoh
gksus ds laca/k esaA

'kkldh; lsodksa dh xksiuh; pfj=koyh ds lEcU/k esa
fofHkUu foHkkxksa }kjk ;g i`PNk dh xbZ gS fd 'kkldh; lsodksa
dh  xksiuh;  pfj=koyh  esa  tgka  izfrosnu  vf/kdkjh
¼Reporting  Authority½  }kjk  vafdr  dh  xbZ  Vhdk
izfrdwy  Lo:i  dh  gks  fdUrq  leh{kkdrkZ  vf/kdkjh
¼Reviewing  Authority½  ,oa  Lohd`rdrkZ  vf/kdkjh
¼Accepting Authority½ us Li"V :i ls vlgefr vafdr
dh  gks]  rks  ,slh  fLFkfr  esa  D;k  izfrosnd  vf/kdkjh
¼Reporting Authority½ }kjk nh xbZ fVIIk.kh dks izfrdwy
fVIi.kh ds :i esa lalwfpr fd;k tkuk pkfg, ;k ml fVIi.kh
dks fu"izHkkoh ekudj dk;Zokgh dh tkuh pkfg,A

2- mijksDr iz'u ds lECkU/k esa Hkkjr ljdkj ds dk-Kk-
la[;k  52@5@72&  LFkkiuk  ¼d½]  fnukad  20&05&1972
esa  ;g  O;oLFkk  gS  fd  ;fn  fdlh  vf/kdkjh  ds  xksiuh;
izfrosnu  esa  izfrosnd  vf/kdkjh  }kjk  dh  xbZ  izfrdwy
fVIif.k;ksa  ds  ckjs  esa  iqujh{kd@Lohd`rdrkZ  vf/kdkjh esa  ls
dksbZ  vlger gS rks mPp vf/kdkjh dk er lgh ewY;kadu
ekuk tk;sxkA

3- lkekU;  iqLrd  ifji=  Hkkx  1&7  esa  xksiuh;
pfj=koyh esa vafdr izfrdwy Vhdk ds Lor% fu"izHkkoh gksus ds
lEca/k esa dksbZ Li"V funsZ'k u gksus ls Hkkjr 'kklu ds izko/kku
vuqlkj ijh{k.k mijkUr jkT; 'kklu us bl lEca/k esa  ;g
fu.kZ; fy;k gS fd ;fn fdlh vf/kdkjh ds xksiuh; izfrosnu
esa  izfrosnd  vf/kdkjh  (Reporting  Authority)  }kjk
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izfrdwy  Vhdk  vafdr  dh  xbZ  gS  vkSj  ;fn  ml nh  xbZ
izfrdwy Vhdk ls iqujh{kd ,oa Lohd`rdrkZ vf/kdkjh esa  ls
dksbZ viuh vlgefr O;Dr djrk gks rks ,slh fLFkfr esa mPp
vf/kdkjh iqujh{kd ,oa Lohd`rdrkZ vf/kdkjh ds er dks gh
lgh ekuk tkdj ewY;kadu fd;k tk;sA

d`i;k  Hkfo";  esa  rnuqlkj  dk;Zokgh  dh  tkuk
lqfuf'pr dh tk;sA^^

16. In the case at hand when the recording of remark “Good”  by

the Accepting Officer is considered in the context of Circular issued

by the General Administrative Department, the contention on behalf

of the petitioner is that the same tantamount to downgrading cannot

be accepted.  The reason being that, there exits hierarchy in respect

of  recording  of  Annual  Confidential  Report  with  the  Reporting

Officer, Reviewing Officer and the Accepting Officer. The chain is

complete  once  the  Accepting  Officer  records  the  remarks.  Thus,

where the Accepting Authority in oppugnation to what is recorded

by  the  Reporting  or  Reviewing  Authority,  records  some  remark

which may be lower to what has been recorded by the Reporting or

Reviewing Authority, the same in our considered opinion, cannot be

construed as downgrading of remarks.

17. The extent of Judicial Review in respect of recording remarks

came up for consideration before Hon'ble Supreme Court in Bharat

Ram Meena Vs. Rajasthan High Court At Jodhpur and others:

[(1997)  3  SCC  233], wherein  their  Lordships  were  pleased  to

observe:-
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“14.  .......The  appellant  had  his  opportunity  to  make

representation  against  the  report  which  he  did.  The

appellant is to be judged on the strength of his work and

his conduct.  We do not find that the assessment of the

merit  of  the  appellant  can  be  treated  in  any  way  as

arbitrary or without any factual basis. Nothing has been

brought on record to justify the Court in exercise of its

writ  jurisdiction  to  intervene  and  quash  the  adverse

remarks  in  the  Annual  Confidential  Reports  of  the

appellant.” 

18. In “Badrinath Vs. Government of Tamil Nadu and others

[(2000) 8 SCC 395]”, it is held by their Lordships:

“40.  Unless  there  is  a  strong  case  for  applying  the

Wednesbury doctrine or there are mala fides, Courts and

Tribunal  cannot  interfere  with  assessments  made  by

Departmental Promotion Committees in regard to merit

or  fitness  for  promotion.  But,  in  rare  cases,  if  the

assessment is either proved to be mala fide or is found

based on inadmissible or irrelevant or insignificant and

trivial  material  -  and if  an attitude of ignoring or not

giving weight to the positive aspects of one's career is

strongly displayed, or if the inferences drawn are such

that no reasonable person can reach such conclusions,

or if there is illegality attached to the decision, - then the

powers  of  Judicial  review  under  Article  226 of  the

Constitution are not foreclosed.

41.  While  the  courts  are  to  be  extremely  careful  in

exercising the power of judicial review in dealing with

assessment  made  by  Departmental  Promotion

Committees, the executive is also to bear in mind that, in

exceptional cases, the assessment of merit made by them

is liable to be scrutinised by courts, within the narrow

Wednesbury principles or on the ground of mala fides.

The judicial  power remains but its  use is restricted to

rare  and  exceptional  situations.  We  are  making  these

remarks so that courts or tribunals may not - by quoting

this case as an easy precedent - interfere with assessment

of merit in every case. Courts and Tribunals cannot sit as

appellate  authorities  nor  substitute  their  own views to

the  views  of  Departmental  Promotion  Committees.

Undue interference by the Courts or Tribunals will result
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in  paralysing  recommendations  of  Departmental

Committees and promotions. The case on hand can be a

precedent only in rare cases.”

19. In “Major General I.P.S. Deewan Vs. Union of India and

others [(1995) 3 SCC 383]” wherein it is held:

“10. ......Indeed adverse remarks, as is well-known, can

be made by the appropriate superior officer on the basis

of mere assessment of the performance of the officer and

no  enquiry  or  prior  opportunity  to  represent  need  be

provided before making such remarks.......”

20. In view whereof, taking any view of the matter, petitioner is

not entitled for the relief sought.

21. Consequently, Petition fails and is dismissed. No costs.

      

 (Sanjay Yadav)       

                                         Judge   

pwn*

PAWAN KUMAR 
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