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Hon'ble Vivek Kumar Birla,J.

1. Heard  learned  counsel  for  the  petitioner  and  Sri  Ashok

Kumar, learned Standing Counsel appearing for the respondents.

2. Present petition has been filed with the following prayer:-

"(i) issue a writ, order or direction in the nature of mandamus commanding the
respondents  to  pay  all  retiral  dues  alongwith  18%  compound  interest  and
pension as per recommendation of 6th Pay Commission.

(ii) issue a writ, order or direction in the nature of mandamus commanding the
respondents  to  properly  calculate  the  pension  of  petitioner  which  has  been
different from time to time and thus pay him balance of amount coming to him
after this calculation.

(iii) issue a writ, order or direction in the nature of mandamus commanding the
respondents not to deduct Rs. 91.232=50 from the retiral dues or pension of
petitioner since charges were never proved and petitioner was exonerated from
all the charges by the Collector Aligarh.

(iv)  issue any other  suitable  writ,  order  or  directions,  as  this  Hon'ble  Court
deems fit and proper in the circumstances of the case.

(v) award the cost of writ petition."

3. Counter  and  rejoinder  affidavits  have  been  exchanged

between the parties and with the consent of learned counsel for

the parties present petition is being decided at this stage itself.

4. Pursuant  to  the  various  orders  of  this  Court  three

supplementary counter affidavits were also filed. During pendency

of the petition the petitioner expired and his wife Smt. Nirmala

Devi was substituted.

5. Submission of learned counsel for the petitioner is that the

petitioner  was  exonerated from all  the  charges  and  the charge

against him regarding embezzlement of Rs. 91.232.50/- was not

proved and therefore, the deduction made from the retiral dues is
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illegal.

6. Per  contra,  learned  Standing  Counsel  submitted  that  the

petitioner was compulsorily retired and the report dated 1.3.1983

annexed  as  Annexure-1  to  the  second  supplementary  counter

affidavit clearly indicates that the charges were found to be proved

and his services were terminated and on appeal he was reinstated

in service.

7. I have considered the rival submissions and have perused the

record.

8. A perusal of the order dated 7.5.1981 passed by the District

Magistrate indicates that the petitioner was reinstated in service

subject to final  decision regarding charges levelled against him.

There is nothing on record to reflect that any final decision was

taken against the petitioner. On the contrary, as per Annexure-6 to

the  writ  petition,  which  was  supplied  under  the  Right  to

Information  Act,  reflects  that  there  is  nothing  on  record  that

charge of such embezzlement was proved against the petitioner.

The date of termination, mentioned in the report dated 1.3.1983

Annexure-1 to the second supplementary, is 18.2.1976. The order

annexed as  Annexure-1 to  the writ  petition is  stated 7.5.1981,

which is subsequent to the aforesaid order and even a glance over

Annexure-4 to the writ petition, which is a copy of the letter dated

17.9.2007 written by the Commissioner, and Secretary, Board of

Revenue  to  the  District  Magistrate,  Aligarh  indicates  that  the

amount of Rs. 91,232.50/- is to be recovered from the petitioner

in case the charges against the employee are fully established and

it is  only then such deduction is to be made. Relevant extract of

the aforesaid letter dated 17.9.2007 is quoted as under:-

**bl lEcU/k esa vfHkys[kksa ds voyksdu ls ;g Li"V gS fd Jh fuR;kuUn
dqyJs"B  ds  fo:) :0 91]232-50@&  ¼:i;k  bD;kuos  gtkj  nks  lkS
cRrhl rFkk iSlk ipkl ek+=½ ds xcu dk vkjksi gSA foRrh; gLriqfLrdk
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Hkkx&5  esa  nh  x;h  O;oLFkkuqlkj  cV~Vs  esa  mlh/kujkf'k  dks  Mkys  tkus
dkizkfo/kku  gS]  ftlea  foRrh;gkfu  esa  lafyIr  fdlh  ,d  vf/kdkjh@
deZpkjh ;k vf/kdkfj;ksa@ deZpkfj;ksa  dh xEHkhj vlko/kkuh dk irk u
yxsA

iz'uxr  izdj.k  esa  lEcfU/kr  vipkjh  deZpkjh  miyC/k  gS  rFkk
mldh isa'ku Hkh vHkh fuxZr ugha dh x;h gS] ,slh fLFkfr eas mfYyf[kr
/kujkf'k dks cV~Vs [kkrs esa Mkys tkus ij fu;ekuqlkj fopkj fd;k tkuk
mfpr@lEHko ugha  gSA  ;fn lEcfU/kr deZpkjh ds fo:) :0 91]232-
50@&¼:i;k bD;kuos gtkj nks  lkS  cRrhl rFkk iSlk ipkl ek+=½ dh
/kujkf'k  ds  xcu  dk  vkj k si  i wj h  rjg  l s  fl)  g S  rk s  lEiw.kZ
/kujkf'k dh olwyh mudh xzsP;qVh o vU; ns;ksa ls djrs gq,] isa'ku fuxZr
dh tk ldrh gSA ijUrq ;fn iz'uxr /kujkf'k muds ns;dksa ls vf/kd gS]
rks mDr /kujkf'k dks muds isa'ku ls olwy djus ds lEcU/k esa dk;Zokgh
gsrq izLrko izsf"kr f;dk tk ldrk gSA rc rd Jh fuR;kuUn dks vufUre
isa'ku nh tk ldrh gSA**

(emphasis supplied)

9. Admittedly,  till  the  year  2007  no  such  charges  were

established against the petitioner, who had already been retired as

back as on 1.3.1983.

10. A perusal of the supplementary counter affidavits also clearly

reflect  that  time  and  again  direction  is  being  sought  from the

Board of Revenue by the authority concerned in this regard but till

date no direction has been issued, which is clear from Annexure-4

to the supplementary counter affidavit and Annexures 3 and 4 of

the second supplementary counter affidavit, which are of the year

2017.

11. It  is  unfortunate  that  the  respondent  no.  2-

Commissioner/Secretary, Board of Revenue, U.P. is sleeping over

the matter. Once the authority themselves are admitting that no

final decision was taken in the matter and the charges were not

proved against the petitioner and it is only on the audit objection

the  same  was  being  deducted  and  the  letter  dated  17.9.2007

(Annexure-4 to  the writ  petition) is  clear  on the issue that the

same amount is to be recovered only in case the charges are fully
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established, there is nothing substantial on record to withhold such

amount from the petitioner. 

12. However,  the record reflects  this  much that  service of  the

petitioner were not satisfactory and he was compulsorily retired

from this reason and earlier he was terminated after the charges

were  found  to  be  proved  and  was  reinstated  in  appeal  with

observation that further action will be taken only when the inquiry

is completed.

13. Since the matter is extremely old and employee is dead, in

the interest of justice, I am not inclined to remand the matter for

decision afresh on merits.

14. In such view of the matter, the respondent no. 2 is directed

to pass orders for release of the amount in favour of the petitioner

no.  1/1  Smt.  Nirmala  Devi,  who  is  stated  to  be  widow of  the

petitioner, after verifying her identity. However, in the facts and

circumstances  of  the  case  I  do  not  find  that  the  petitioner  is

entitled for any interest on the aforesaid amount.

15. The  petitioner  is  permitted  to  file  fresh  representation

alongwith certified copy of this order before the respondent no. 2,

who shall pass appropriate orders preferably within a period of two

months from the date of production of a certified copy of this order

before him. The respondent no. 2 shall also pass necessary orders

for time bound release of such amount in favour of the petitioner

no. 1/1 within a short period, say, one month thereafter.

16. With the aforesaid observations, present writ petition stands

allowed.

Order Date :- 31.1.2018

Lalit Shukla


