Bail Slip

The Appellant herein/Accused namely Suresh S/0 Murugesan was
directed to be released on bail by order of this Court dated
23.04.2012 and made in MCOP No.l of 2012 in Crl.A.No.261/12.

IN THE HIGH COURT OF JUDICATURE AT MADRAS
Reserved on : 28.03.2018
Pronounced on : 28.12.2018
CORAM
THE HONOURABLE MR.JUSTICE-R. SURESH KUMAR
GF1.A.No.261 of Wk’
Suresh ... Appellant / Accused
Vs

The Inspector of Police
Cl Flower Bazaar Police Station,
Chennai - 600 001. ... Respondent / Complainant

Criminal “Appeal filed under Section 374(2) r/w Section 36B
of the NDPS Act, 1985, to set aside the conviction and sentence
rendered by the Principal Special Judge for NDPS Act, Chennai,
dated 21.02.2012 in C.C.No0.63/2009 in Cr.No.890 of 2009 for the
offence under Section 8(ec) r/w 20(b) ~(1i1) (B) of NDPS Act and
acquit the accused.

For Appellant : Mr.T.S.Sasikumar

For Respondent : Mr.T.Shanmuga Rajeshwaran
Govt. Advocate (Crl. side)

JUDGMENT

This Appeal has Dbeen preferred against the Judgment and
conviction made by the Principal Special Judge for NDPS Act at
Chennai, dated 21.02.2012 made in C.C.No.63 of 2009.

2. The case of the prosecution was that, on 09.11.2009 at
about 12 hours (12 Noon) based on the secret information about
the illegal custody of dry ganja, after getting prior
permission, the Sub Inspector of Police (P.W.1l) and his police
team attached to Cl Flower Bazaar Police Station went to the
spot, 1i.e., near Ambedkar Nagar Telephone office, Muthusamy
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Road, where the accused was identified by the informer. Thus
P.W.1l approached the accused and informed him about his right to
be searched / examined in front of the concerned Magistrate or
Gazetted Officer as per Section 50(1) of the NDPS Act and
accordingly, followed all the procedures.

3. Since the accused did not choose to be produced before
the Magistrate and he had shown willingness to be searched by
P.W.1l himself, the P.W.1 searched the accused and found that,
the accused Suresh was in illegal possession of dry ganja of 513
pockets, each will carry 2gm dry ganja without proper permission
/ approval from the concerned authorities. Immediately the said
contraband was seized under the seizure mahazar in the presence
of witnesses, namely one Sethuraman, Head Constable, i.e., P.W.2
and another Head Constable Vilvanathan and had taken 13 sample
pockets for chemical analysis and the accused was arrested at
about 13.30 hours. Along with seized materials, he was brought
to the police station at about 14.00 hours. Thereafter a special
report was submitted by the P.W.1l and a case was registered in
Cl Flower Bazaar Police Station in Crime No.890 of 2009 under
Section 8(g) r/w 20 (b) of NDPS Act against the accused and
thereafter, the case was handed over to the P.W.4, Inspector of
Police, who after-having investigated the same sent the accused
to the VIII Metropolitan Magistrate Court, George Town, Chennai,
where the accused was remanded to judicial custody-.

4., Thereafter -during the course of investigation, P.W.4
examined the witnesses and recorded the statements and also sent
the samples dry ganja to the Forensic Science Department for
chemical analysis and thereafter received  the report. After
completion of investigation, the P.W.4 altered the Section in to
8(c) r/w 20(b) (ii) (B) of NDPS Act and final charge sheet had
been filed against the accused before the Special Court for EC
Act Cases, Chennai and the same was taken on file vide C.C.No.63
of 2009 on 22.12.2009.

5. On behalf of the prosecution, 4 witnesses were examined,
i.e., P.W.1 to P.W.4, 8 Exhibits were marked, i.e., Ex.P.1 to
Ex.P.8 and 2 Material Objects were produced.

6. The trial Court after having tried the matter, has given
its Judgment, dated 21.02.2012, whereby the trial Court found
the accused guilty of the offence punishable under Section 8 (c)
r/w 20 (b) (ii) (B) of NDPS Act and accordingly, convicted the
accused and sentenced him to undergo 2 years RI with fine of
Rs.15,000/-, in default 3 months RI was also imposed. As against
the said Judgment and conviction, the accused preferred this
Appeal.
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7. I have heard Mr.T.S.Sasikumar, learned counsel appearing
for the appellant / accused and Mr.T.Shanmuga Rajeswaran,
learned Government Advocate (Crl. side) appearing for the
respondent / prosecution.

8. It is the case of the prosecution that, on 09.11.2009 at
about 12 Noon, the P.W.1l, Sub Inspector of Police, while he was
on duty had received a secret information from the informer
stating that, the accused had been in possession of ganja at the
given address and therefore he alerted the police party to act
upon. Thereafter the P.W.l recorded the said information and
sought for the permission from P.W.4, which the P.W.4 had given.
Thereafter the P.W.1 along with P.W.2 and another Head Constable
rushed to the spot in the police vehicle, where they found the
accused having . a black colour plastic bag and on seeing them,
when he tried to flee, he was caught by the police party and
thereafter the P.W.1 claimed to have informed to the accused
that, he has got right to be searched in front of the Judicial
Magistrate ' or a Gazetted Officer. However, the ' accused had
agreed to 'be searched by the P.W.1, Sub TInspector of Police
himself. Accordingly, the P.W.l1 searched the accused and found
that, the accused was having 513 numbers of small pockets in
light green colour and when they opened the pocket, they found
that, it appears to be ganja. Therefore they weighed the pockets
and thereafter under seizure mahazar, they seized the contraband
and by giving the arrest memo, they also arrested the accused
and along with the contraband the accused was brought to the
police station at about 2 p.m and thereafter FIR was registered
and special report was prepared. Thereafter the investigation
was handed over to the P.W.4, who took the investigation and
after having sent the accused for remand to the concerned
Magistrate Court, the P.W.4 claimed that, he had sent the
contraband also under Form No.95 to the learned Magistrate on
the same day same time.

9. With regard to these theory of the prosecution and in
support of the same, there were four witnesses examined by the
prosecution. The P.W.1, Sub Inspector of Police has deposed in
his examination that, at exactly 12 ©Noon on 09.11.2009, he
received the secret information from his informer, which has
been recorded in Ex.P.1, where the Inspector of Police, i.e.,
P.W.4 had given permission to P.W.1l and his police party to rush
to the spot and act upon.

10. In his cross-examination, the P.W.1 has deposed as
follows

"ems© eNerememr / oo agifuller  Bg emiser  smeue
Boows gl @Qrs aysoms soflf Cuy MRS aYsGLw  Sbwiwung
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garm  Qomererme  sflerer. oMUt omi&,  OLILTETE &meTL
unel TS S S SEANI @R  fTeT MR SHSTET. S0
umwBurg gyuearett  Boowg Ho  QoESTT. SHmN  Skolg g 20
KLL_g &ev gL e @11 umu UL @ Q&eor oo . lemeviLl
ansarg gl Qemer Cmmw.  OQurg mur  eTL Semer  omYs Camin .
ST Sefler  QULT SoT  GTUSL @ . sl GL SN G  Hrer
LY M 2HDEEDEG STEIT 6T, SSaeTall LS BURKE S 5 e &I
rsgw  @ostm. gosE aFfEeu 20 o ST GosE0.
THRSERS @ Soaelk  Brlar Crrewrs apg  aEifow  genLwumeTo
e g &16mer  gaTm @, SITME TS eTenLufe  eumi &)
UGBTI SoT 6T ) 676076 @ OQsfurgl. mms Cur@u  srre wm o 1
#&Ceor  eusny  sremL CUITLS Glgll  Guifiu. srre.  eTemL as;ﬁ sem 1 &y
wsn 5 &Gor ey  aE CUTOL < &ITME  TOS & UG ST .
gunmle 5 Seor ey el CuTLamn. ol Gamrm QUL Las msw
o s gL Cur'®  eroL  GumLafkosmev. . QuUITL L gumi & @L 60T

gL GUTL GLm . oeUuppULUL L  ayYsE Csrgoms — Ourg surs
QUTL L omi & @BLeT  greor  eeoL GuUTL GLmO.  &LTTTS . BImiGer. 2
&y sremL G GLmw . 513  QUITL L6V &6meTiL Lo aufkna  6Teoor
Q&T([Hs &afl 6. & LNg& & Lo auflema 6T 6m0T

Q&rHs sU uLaly mo. @t Qus 2 wer  Qulor  siiThe seaflw me.
Meoois sm @ 14 wefls e apGsmn.  souusn  @Lsslh - Com
BUT&@E0 S er  efipusmar  Qeweurt sear oot prey &MLk emp.

Speor 6T fE2 br Gl GuaT. .6 Comns @ Curepar ssr mre

Q&g 6606 HS6IN QAESSTEH  QoTar argl 2 60 MG G
LTMTETEE) 6T M1 Q&6 GOTT 6y sflug .  HenT Guom Qe eor
gLua L5 gew &@H &M wr afl sl &6 6T60T M)

set sTellE G Curgl - e Bg onCsss slar  Cuflw o 15g
ays @ Guruwrs Curtlur Ger ergl srer i Qerer arme  sfluv . @
55 oysspen  afleen ayse  Qersshew  a5S
FLUE SWL @eeme e m Gemes erre  &flue 6. "

11. The P.W.1l states that, the police team started from the
police station after 20 minutes from -the receipt of the secret
information, which means that, they started by 12.20 p.m. P.W.1
had further stated that, each and every pocket has not been
opened and weighed, but without opening each of the pocket, it
was weighed. He  has  further stated that, all the seized

contraband pockets had been combinely weighed (smsiupmpuulL ayse

Qergmg Qurg srs Qurl Letm sepler  grer sl Gurl Gumn ) / Whereas the P.W.2
Head Constable in his cross-examination has stated as follows

"ems© eferreosm - Erer  swusl  CsFi  Sememn  smelsT
QuTmLi LNev @orésar. ssaw  amw  Curg  @erev Qus LT
Crrp g Ll  @mBESTT. o Fef ,g‘bu.l'mrrmrr' 6Te T FLOLAI (@)
M © swgssr. sras HoousgRGEs siun GLESE
sTa Kool anrsars se  apCsTn. ErmssT  soual GLS SN G
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CureuGurCs suun @LEslw EOESTT. @Es sITms 2 Sl
Sueram  BKoows Sellps & GstEr () UESTT. @6 QUL Lo os
g g steoL GurGumn 2 &mo. g e emn  QUITL Leumi &emeriw
w e Curl® ummg Gamw 1026 SCor & @mES&l. LT
Qur’Leomiser 13 erem. CuT B @O Csmn. 513 QUITL Lumi & emari
w0 N5 i sepeTmal 13 eeml  GurL () T8 G . 513
QurlLom smarwuw s s  sagstoa Csrg s ofmrs 13
QUL Lemi semer  rgs @ oGS Csmw. wsgT  suuN  @LS g
TYSLULL Lg. suue @Lsslw uwsst uwpmw GCorsmer omfefliu

Tuelarmo. omegl  G@iLuTmsn  suua  @LsFGaGu  gwrr
QewiGsmn. uysn soaw PG ms Boowsge  swrfls sUuL 6
G  eem  Qer@ssl UL (et esl. sk Quufe  swus @)
L@ Cursalweme  sarmre 95 &fluwe. Swua @IS
sger  elwug uydu  efermsmer  Col @ - Qurg QETe e
LMS S - SIS &earie @rs oyws® oer B . QumuUwrs
QamLpliul L& erermre 9|5 Sflue . "

12. The P.W.1l and P.W.2, who are the only witnesses explain
about the entire occurrence has stated statements in the cross-
examination, which-are completely contradictory to each other as
P.W.1 and P.W.2 has not corroborated each other.

13. That -apart the P.W.1l states that, he did not know from
where they brought the balance (simos a5g amLul anmme) oL STT S  6Tem m
aore @ Oeiflurgl) , whereas the P.W.2 says the balance was brought by
P.W.1, Sub Inspector of Police from the police station (@rs srrms
o gafl  gyuieumerT Feooowg Slelmn & Qetar(® e sTr ) . There 1is complete
contradiction between P.W.1 and P.W.2 in this regard as to by
whom and from where the balance was brought in.

14. The further contradiction to be noted is that, the P.W.2
in his cross-examination has stated that, at the time of receipt
of secret information, the Inspector of Police, i.e., P.W.4 was
in rounds (ssaw ems GCurg Eerev Quasrr Gk s sl @@retr ) . However,
the P.W.4, the Inspector of Police in his cross-examination has
stated that, when the Sub Inspector received the information, I
was at the station (egefl guermnsE ssuw ars Curg prar  Koowgge @
B Gser ) .

15. It is pertinent to be noted that, there is absolutely no
independent witnesses on the side of the prosecution, except the
P.W.1l, Sub Inspector of Police, P.W.2, Head Constable, P.W.4,
Inspector of Police, i.e., the Investigating Officer.

16. In this regard, it is the case of the prosecution that,

at the time of occurrence or before search and seizure, when
they called for public to be witnesses, no one has come forward.
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However not even single person's name from the public has been
mentioned by the prosecution to state that, they made an attempt
to invite the public to be witnesses. Therefore it was a mere
statement on the side of the prosecution that, though they
invited the public to be witnesses, no one turned up.

17. Whether the prosecution had really seized 513 pockets of
contrabands and whether they really weighed each of the pocket
to measure the weight is a question to be probed.

18. In this context, the P.W.1l, Sub Inspector of Police says
that, without opening each of the pocket, they weighed the
pockets, whereas the P.W.2, Head Constable says that, all the
513 pockets had been opened and the contraband had been put
together, from where they prepared 13 pockets for sample.
Whereas in this context, when this was specifically raised by
the defence side before the trial Court, the learned trial Court
Judge has given his reason rejecting the defence theory, which
reads as follows

"operre, & syl erglLGurg, 13 GurlLemissr L GO
remwer ufGeTgmens @ Sielul UL GleT eT gl e mio, B\ mE S 500
QUTL LOm SmeT  Q@UUTS  STTETS ST, o8k  &GeT  ster @)
GESS Farm- (Pee), QFUMSNH G aMULU G @  eTer mi,
a15m C&m meur o) & Lmeario Qe w Gouswar Bio 6T6OT MID
gl LUl Lg).

g‘barrrrsﬁ, BS oS anmil QST TS SleWFTES @ me. &,
2 @maumn  eT. &g &, omers & QUITL Lem saerww il iU
umr & 58 sEeT aeTm Guresl  QUTmET EMESHTENIN, ISk
13 Qurl Lol sefeflmm &1 260 ST eemLwer o1 GUTEMBL QU (HemaT
geflurs  wrdls @ a0 &,  reTwear  ufiGergomas @ @ Nugrs

"

Qaafleurs Svmluer eTIT &6 .

19. When it was the statement of P.W.1 that, they weighed
all the 513 pockets without opening it, it was the statement of
the P.W.2, Head Constable that, they opened all the 513 pockets
and put the contraband together and thereafter they prepared 13
pockets of contraband for sample for the purpose of chemical
analysis. Whereas the learned Judge has stated in his reasoning
in the Judgment impugned that, the P.W.1l and P.W.2 both in their
deposition had 'stated--that, all the pockets were opened, where
they found that, the contraband ganja 'was available and they
took 13 pockets consisting of 26 grams, i.e., 2 grams each as
sample for the purpose of chemical analysis. The learned Judge
has neither taken the version of P.W.1 nor taken the version of
P.W.2 and in fact, he has taken a version mixing the version of
P.W.1l and P.W.2 in this regard and has given his own version in
the Judgment impugned 1in this context, which is completely
erroneous.
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20. The secret information had come to the P.W.1l at 12 Noon,
which was recorded in writing under Ex.P.1. At that time,
according to P.W.1l, the P.W.4 Inspector of Police was not in
station, only thereafter he could have come to the station and
then only he had given permission to the police team to rush to
the spot and that is the reason why it has been stated by the
P.W.1 that, they 1left police station after 20 minutes from
receipt of the information. Assuming that, the team left at
12.20 p.m, they would have reached the spot by 12.30 p.m, where
after caught the accused and after explaining the right of the
accused under Section 50(1) of the NDPS Act and after inviting
the public witness, which+ they ~refused, after getting the
concurrence of the accused to be searched by the P.W.1l himself
and thereafter search would have been taken place and after
found the contraband consisting of 513 pockets and according to
them, since each of the pocket had been weighed, every pocket
should have been put in the balance and after noting the weight
only, they c¢ould have taken the other pocket. "'Therefore for
weighing the 513 pockets one by one, definitely it would have
taken minimum of at least 250 minutes and thereafter only
seizure mahazar could have been prepared and arrest memo could
have been given to the accused and then only he would have been
arrested. However the prosecution theory is that, every thing
was happened between 12.30 to 1.30 p.m, as. by 1.30 p.m, after
seizure of contraband, taking the measurement, the accused was
arrested and in fact he was brought to the station by 2 p.m.

21. All these acts could not have been taken place within a
span of one hour, if really they have measured all the 513
pockets of contraband as  they claimed. Therefore it is
thoroughly impossible or  hardly to believe the theory of
prosecution in this context.

22. It 1is the further case of the prosecution, as has been
deposed by P.W.4, Investigating Officer that, after having sent
the accused for remand to the concerned Magistrate Court, the
seized contraband had been also sent to the Court under Form
No.95. However, no such Form No.95 had been marked before the
trial Court and this aspect has not been questioned by the trial
Court.

23. In the absence of Form No.95, it is highly doubtful
whether the contraband had Dbeen accompanied along with Form
No.95 on the same day of arrest and remand of the accused and in
this context, the law has been well settled that, delay in
producing the contraband would vitiate the prosecution case
under NDPS Act.
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24. In this context, though number of decisions has been
cited by the 1learned counsel appearing for the appellant /
accused, one such decision reported in 1993 Supp (3) SCC 665 in
the matter of Valsala v. State of Kerala can be pressed into
service, where the Hon'ble Supreme Court has made the following
findings and observation

"4, We have seen the report of the Chemical
Examiner and there no doubt it is mentioned
that one sealed parcel was received
containing a powder and it was analysed to be
Brown Sugar. But from the records it is clear
and it is also noted by both the courts below
that the seized article was produced in the
court only on 14.1.88 i.e. after a period of
more than three months and there is no
evidence whatsoever at all to show with whom
the§ seizagll- article was lyingl ahds %even
assuming . that it was in the custody . of
P.W.6,the Officer-in-charge of +the Police
Station who seized it, there is again nothing
to show whether it was sealed and kept there.
The _learned Counsel for the State_no deubt
argued that the provisions of Section 55 of
the, Act are not mandatory but only directory.
We need "nmot go into: this; legal guestion in
this .case. Suffice it to say that the article
seized ‘appears to have been not kept in
proper custody and proper form so that the
court' can be sure that what was seized only
was sent to the Chemical Examiner. There is a
big gap and an important missing link. In the
mahazar Ex.P.2 which is dimmediately said to
have been prepared, there is nothing
mentioned as to wunder whose custody it was
kept after seizure. . Unfortunately for the
prosecution even P.W.6 does not say that he
continued to keep it 1in his custody under
seal till it was produced in the court on
14.1.88. +The -evidence given by P.W.6 Police
Sub-Inspector, who seized the article 1is
absolutely silent as to what he did with the
seized article till it was produced 1in the
court. As a matter of fact he did not produce
it in the court. P.W.3, A.S.I. is supposed to
have produced the same 1in the court. But
P.W.3 does not say anything about this. It is
only P.W.7. the Circle Inspector who comes
into the picture at a later date, who
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admitted in the cross-examination that the
seized article was sent by P.W.3 (A.S.I.) to
the court and P.W.7 in his cross-examination
further admitted that he did not even see if
the recovered material object was sealed but
still he claims that he made the necessary
application for sending the material object
for chemical examination and it is only
through P.W.7 that the Chemical Examiner's
Report is marked. P.W.7 further admitted that
he did not even know when it reached the
court We are constrained to say that the
investigation in this case has been
perfunctory -~and on 1important . aspects the
evidence of the concerned officers.is highly
discrepant ‘and unconvincing and . does not
throw,s much _JIight. Thereforen. thes ewvidence
adduced: is+ wholly insufficient to conclude
that what was seized from the appellant alone
was -sent -to the Chemical Examiner. Though
thisis purely a question of fact but this'is
an important link. Both the courts ‘below- have
not examined this aspect in .a proper
perspective. No doubt the trafficking. in
narcoticrdrugs i1is a menace to the society- but
in “the absence of...satisfactory “proof, the
cgurts Y@am not comehEis

5. In the result the judgment of the learned
Sessions Judge as affirmed by the High Court
is setll aside and | the convictions and
sentences passed against the appellant are
also set’ aside. If the appellant is /in jail,
she shall be set at liberty forthwith. The
appeal is accordingly allowed."

25. Here in the case in hand, the very Form No.95 itself is
in absence, as the same "has not been shown as an Exhibit.
Therefore it can be presumed that, there had been no production
of contraband under Form No.95 to the concerned Magistrate Court
on the same date.

26. When these contradictions are found from the evidences
of the prosecution and in absence of any independent witness
from the prosecution side and there is no mentioning about the
name of one or two public, who are attempted to be the witness,
who refused and also in the absence of Form No.95, which was not
produced before the trial Court by the prosecution, without
appreciating these lacuna or flaw on the part of the
prosecution, the learned Judge in the trial Court has accepted
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the theory of prosecution and has convicted the appellant /
accused.

27. However when this Court applied its mind on the facts
and circumstances of the case as well as the prosecution theory
and the supporting evidence produced on the side of the
prosecution, has come to a irresistible conclusion that, there
has been a complete flaw on the side of the prosecution to
substantiate their «case by giving cogent and believable
evidence. Therefore this Court has no hesitation to come to a
conclusion that, the prosecution has not proved their case
beyond reasonable doubt. Hence, by giving the benefit of doubt,
this Court is of the considered wview that, the accused cannot be
found guilty for the alleged offence. Therefore he is entitled
to get acquittal.

28. In the result, the Judgment and conviction made by the
trial Court in C.C.No.63 of 2009, dated 21.02.2012 on the file
of the Principal Special Judge for NDPS Act, Chennai, is hereby
set aside and the accused therefore is set at liberty. If there
is any bail bond executed by the accused, the same shall be
discharged ' forthwith. The fine amount, if any .paid by the
appellant 'shall 'be refunded. Hence the . Criminal Appeal 1is
allowed accordingly.

Sd/=
Assistant Registrar(CS III)

//True Copy//

Sub Assistant Registrar

tsvn

To

1. The Principal Special Judge for NDPS Act

Chennai.

2. The Inspector of Police
Cl Flower Bazaar Police Station,
Chennai - 600 001.
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3. The Public Prosecutor
High Court of Madras, Chennai.

Copy to

The Section Officer,
Criminal Section, High Court, Madras-104.
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