High Court of M.P. Bench at Indore

MCRC No.22567/2017

Indore: Dated:-29.09.2018
Shri Sunil Verma, learned counsel for the petitioner.

Shri N. Vishard, learned counsel for the respondent.

Heard with the consent of both the parties.

Disgruntled with the order of registration of complaint
against them, the petitioners Rahul Roy, Rohit Roy and Smt.
Teepima (@ Tatiana Zueva have come before this Court on the
sole ground that no specific allegation has been made against
them in the complaint, therefore, in view of the judgements
passed by Hon'ble the Supreme Court in the case of Anita
Malhotra vs. Apparel Export Promotion Council and Another
(2012) 1 SCC 520, K.K. Ahuja vs. V.K. Vora and Another (2009)
10 SCC 48, DCM Financial Services Ltd. vs. J.N. Sareen (2008)
8 SCC 1, N.K. Wahi v. Shekhar Singh and Others (2007) 9 SCC
481, State of Karnataka vs. L. Muniswamy and Others CR.LR.
(SC) 1977 and Manohar T. Soni, Vs. Kamlabai Soni, 1991
CR.L.J. 788 (MP), the complaint filed by the respondent is not
maintainable and is not to be proceeded further.

2.  Learned counsel for the respondent drew my attention
towards para no.1 of the complaint itself, copy of which is filed
by the petitioner, para no.5 of reply of notice given by the
petitioners (Annexure R/1), proposal of settlement of the dues
given by the petitioners after registration of complaint (Annexure
R/3) and submitted that as the specific allegations have been
made against the petitioners and admittedly they are Directors of
the Company and the company as well have admitted liability
towards the respondent, therefore, the complaint can not be
dismissed on the ground raised by the petitioners.

3.  In reply, learned counsel for the petitioner has submitted

that it was denied by the petitioners that the reply of demand
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notice was given on behalf of the petitioners, but infact, it was a
mistake of the advocate. Petitioners have never instructed him to
reply on their behalf and that reply can not be taken into
consideration.

4.  Contention of the learned counsel for the respondent is that
as to whether the counsel of the petitioner has mistakenly given
reply to the demand notice issued by the respondent is a matter of
fact which needs appreciation and that can not be done while
deciding the present petition.

5.  Para no.l of the complaint filed by the respondent reads
thus:-

“1. I8 b gRarE] oHRar Terdel H g Suw
%3 fahd B BT AR HIAT © AT A HHID
1 T g5 IMiHe T ugde fafies 9 I+ 5y
fapg o1 BT FII™ BT 2| HHB 2 JAfed I,
$HIB 3 XA I, HHAIDG 4 oy fUeels, HAIG 5
Afa AfFT Sear, @ Fed e Tl urgde
fofics & SRRTER BIdY YT §. [~ TUT Usde
fafies @ grT uRardl 9 fhu v dHie 9 IIGER &
g feq ufafes & wgawra &1 by wu 9 ddara

PRI F AT TP o9 o7 & ford R 9 ”

6.  Title of the annexure R/2 shows that the reply of demand of
notice was given by their counsel on behalf of company and also
on behalf of the petitioners. Besides, para no.5 of this reply reads
thus:-

“5. g &, MUD UHHR B TAR UFHR NI
vkafkd@ikVZ 9T 9,84,459 /— WUY I ARSI b
HqEgH A I fBAT S gdhl & 3R Sad vkafkd@ikVz
YA 3MUD YeThR Pl fhd S & ygernd fol fdt Ir0
30,06,789 /— H W Y IHIAT VMM 20,22,330 /— AT T
fSTH®T I §AR USBR §RI 3Ud USHR DI fdHar
ST & URg SWRIGd RO 4§ 3MMUS YTHR D IH1T 00T
& I fFd I H e wIRd gam & @ik Iad Iw
TR RART BT YA 81 AT ST Hdbl 8 8RNI UeThR
3MYS Y&THR P WAY FHRT AR BT A B Bl IR
g 3R 98 6 ¥ 8 HIE & ¥R IaH &R < s forg

TART UeThR 9 Tredr g .
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7.  Proposal of the petitioners which is filed as annexure R/3

reads thus:-

“We wish to propose a settlement to close the pending
outstanding matter between your and our company. We
are interested in settling these issued in the interest of
long term business relationship with your company
which we enjoyed in the past.

We both are the victims of the evil work done by Mr.
Rajesh Pillai who was responsible for handling all
procurement, accounts, payments, business
transactions and also was responsible for all business
activities for RBOA and RB from Indore. We have
started legal actions against Mr. Rajesh Pillai to
recover the amounts misappropriated by him during his
responsibilities in the regard and even for this we will
require your active support.

We are looking for a re-start our export business from
new season and that will not be possible without your
creative and effective support in this regard.

We look forward to your positive response to settle the
matter amicably. We can meet at the convenient time

and place as mutually agreed for final settlement.”

8. In view of the aforesaid, it is clear that specific allegations
have been made against the petitioners. They all have given reply
to demand notice and admitting their liability. Therefore, the
judgements cited by the petitioners are of no avail.

9.  Therefore, in the back drop of the facts that it is not
disputed that the petitioners are Directors of the Company and
prima facie evidence that they are responsible for day to day
business of the company, no ground for dismissal of the
complaint is made out. The petition is bereft of merit and is

dismissed hereby.

(Virender Singh)
Judge
Amit

Digitally signed by
Amit Kumar

Date: 2018.10.01
10:45:43 +05'30'



