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HIGH COURT OF MADHYA PRADESH : BENCH AT INDORE

(SINGLE BENCH : HON. Mr. JUSTICE VIVEK RUSIA)

Second Appeal No.55 of 2017

Shantilal Namdev   ... Appellant

     Defendant

Vs.

Ujjain Nagar Palik Nigam, Ujjain … Respondent.

& another.       Plaintiff

~.~.~.~.~.~.~.~.~.~.~.~.~.~.~.~.~.~.~.~.~.~.~

      Shri V.K. Jain, Sr. Advocate with Shri Rajendra Samdani,

Advocate for appellants.

Shri B.L. Jain, Advocate for respondent No.1.

~.~.~.~.~.~.~.~.~.~.~.~.~.~.~.~.~.~.~.~.~.~.~

JUDGMENT
(Dictated in open Court on 31st October, 2018)

 The present appeal is filed by the defendant against the

judgment and decree dated 7.3.2015 passed by 5th Civil Judge,

Class-I,  Ujjain  in  Civil  Suit  No.59A/2013 affirmed by District

Judge, Ujjain in Civil Appeal No.13A/2015 vide judgment dated

16.9.2016.

2. Facts of the case, in short, are as under :

 Respondents  (hereinafter  referred  as  “the plaintiffs”)  filed

the  suit  for  eviction  of  appellant  (hereinafter  referred  as  “the

defendant”) from Shop No.16 and for recovery of arrears of rent.

The present defendant is in possession of the said shop situated at

Town Hall, Gopal Mandir Road, Ujjain as tenant. The tenancy is

for commercial purposes. The plaintiff No.1 is Ujjain Municipal

Corporation established under the provisions of M.P. Municipal

Corporation Act, 1956. The Commissioner is competent authority

to file the suit on behalf of Ujjain Municipal Corporation. 
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 The  defendant  was  given  the  shop  in  question  on  lease

initially  for  a  period  of  5  years  from 11.7.1995  to  10.7.2000.

Thereafter, it was further extended for a period of 5 years with

increase of rent by 25%. The plaintiffs sent a proposal to the State

Government  for  construction  of  new  Shopping  Complex

comprising of  more than 300 shops  in  Town Hall  area,  Gopal

Mandir Road,  Ujjain in place of existing shops. Vide Ex. D/1, the

State  Government  had  sanctioned  the  proposal  of  the  Ujjain

Municipal Corporation with certain terms and conditions.

 In order to construct the new Shopping Complex,  notices

were issued to the defendant and other 33 tenants for eviction. By

notice  dated  1.4.2005,  the  tenancy  of  the  defendant  has  been

terminated and direction was issued to handover the vacation to

the  Municipal  Corporation.  Out  of  33  tenants,  12  tenants  had

agreed  to  handover  the  vacant  possession  of  the  shops  to  the

plaintiffs with the condition that they shall be allotted the shops in

the new Shopping Complex as per direction given by the State

Government vide Ex. D/1. Present appellant/defendant along with

18  others  declined  to  vacate  the  shop  and  objected  to  the

construction of new Shopping Complex. They filed the civil suit

for permanent injunction alleging that the Municipal Corporation,

Ujjain is  trying to forcibly dispossess them from the shops.  In

their  suit,  a  relief  of  temporary  injunction  was  granted  to  the

effect that they shall not be dispossessed without following due

process of law. 

3. Thereafter,  the  plaintiff  Municipal  Corporation  filed

the suit for eviction and recovery of arrears of rent. The appellant

being the defendant contested the suit by filing written statement.
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Learned trial Court framed as many as 12 issues for adjudication.

Vide  judgment  and  decree  dated  7.3.2015,  learned  trial  Court

decreed the suit in favour of the plaintiffs directing the defendant

to  handover  the  vacant  possession  of  the  shop  in  question

forthwith and pay the rent @ Rs.250/- per month from the period

of three years prior to filing of the suit till eviction. 

4. Being aggrieved by the aforesaid judgment and decree,

defendant filed first appeal before the District Judge, Ujjain. Vide

judgment  and  decree  dated  16.9.2016,  learned  District  Judge,

Ujjain has dismissed the appeal, hence this second appeal before

this Court.

5. The appellant has filed the present appeal mainly on

the ground that while passing the judgment and decree, learned

Courts  below  has  ignored  the  directions  issued  by  the  State

Government vide Ex. D/1.

6. I have heard Shri V.K. Jain, learned Senior Advocate

with  Shri  Rajendra  Samdani,  Advocate  appearing  for  the

appellants  and  Shri  B.L.  Jain,  Advocate  appearing  for  the

respondents, at length and perused the record.

7. At  the  very  outset,  Shri  B.L.  Jain,  learned  counsel

appearing  for  the  plaintiffs,  Municipal  Corporation,  submitted

that the Municipal Corporation is bound by the directions issued

by  the  State  Government  vide  Ex.  D/1,  in  which,  the  existing

tenants have been given the preferential right of allotment. The

Municipal  Corporation  has  also  been  authorised  to  assess  the

amount  payable  by  the  shopkeepers  like  defendant.  Relevant
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Clause of Ex. D/1 is reproduced below :

“ mijksDr lHkh fcUnqvksa ds vk/kkj ij ;g ik;k tkrk gS fd%&
uxj fuxe mTtSu }kjk fu/kkZfjr fu;eksa vkSj izfdz;kvksa

dk  leqfpr  :i ls  ikyu ugha  fd;k  x;k  gSA  vr%  bl
ifj;kstuk gsrq izkIr fufonk ds vk/kkj ij Lohd`fr fn;k tkuk
laHko ugha gSA

uxjfuxe mTtSu u;s fljs ls izdj.k esa fufonk;sa vkfn
cqykdj 15 fnu ds vanj dk;Zokgh djsA

uxj fuxe lacaf/kr Hkwfe ds iz;kstu gsrq izpfyr ,Q-,-
vkj- 2-5 j[ks] rFkk ubZ ifj;kstuk esa orZeku nqdkunkjksa dks izk-
Fkfedrk ds vk/kkj ij nqdkusa miyC/k djkus dk izko/kku Hkh
j[ks rFkk nqdkunkjksa ls yh tkus okyh jkf'k dk fu/kkZj.k ckcr
ifj"kn leqfpr fu.kZ; ysA

fu.kZ; dh izfr vkfFkZd vijk/k 'kk[kk dks Hkh izsf"kr dh
tk;s] rkfd izdj.k dk vfUre fujkdj.k gks ldsA

fufonkdkj }kjk tek jkf'k dks fu;ekuqlkj okil fd;k
tk;sA”

8. From  the  aforesaid  Ex.  D/1  it  is  clear  that  if  the

defendant handover the peaceful vacant possession of the shop in

question then plaintiffs shall allot the shops in the new Shopping

Complex as per the conditions in the aforesaid Ex. D/1. 

9.  At  this  stage,  Shri  V.K.  Jain,  learned senior  counsel

appearing for the appellant, submits that the earlier tender issued

by the Municipal Corporation has been cancelled and now, the

Municipal  Corporation is  required  to  float  the  new tender  and

after finalisation of the tender process and upon issuance of notice

by the plaintiffs, all the shop-owners shall vacate the shop within

30 days thereafter. 

10. For  the  aforesaid  proposal,  Shri  B.L.  Jain,  learned

counsel  appearing  for  the  plaintiffs  has  no  objection.  Even

otherwise,  the  Municipal  Corporation  has  agreed  to  allot  the

shops  to  those  shopkeepers/tenants  who had already  agreed  to
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handover the vacant possession of their shops. It has also come on

record that  the Municipal Corporation had called the defendant

and other shopkeepers for negotiations, but they did not appear

but objected for construction of new Shopping Complex. During

pendency of the suit, the defendant agreed for the settlement and

filed  application  u/s.  89  of  C.P.C.,  but  the  trial  Court  did  not

consider the same.

11. In view of the above, the present appeal is admitted

and decided finally on the following substantial question of law :

“Whether  the  judgment,  decree and finding are

perverse and contrary to law and passed ignoring

the effect of Ex. D/1 which is     direction given

by  State  Government  to  respondent,  Municipal

Corporation ?”

12. In  view  of  the  above  discussion,  the  aforesaid

substantial  question  of  law  is  answered  and  appeal  is  decided

finally as under : 

  The impugned judgment and decree is modified to the

extent that the defendant shall handover the vacant possession of

the  shop  in  question  to  the  Ujjain  Municipal  Corporation

peacefully within a period of 30 days from the date of issuance of

notice  for  eviction  after  finalisation  of  tender  process  for

construction of Shopping Complex. Till then, the defendant shall

continue into the possession of the shop and regularly pay the rent

as well as arrears of rent, if already not paid, to the Municipal

Corporation.  The  defendant  is  also  directed  to  give  an

affidavit/undertaking  to  the  effect  that  he  shall  handover  the

peaceful vacant possession of the shop and no one shall protest on

his  behalf.  Thereafter,  the  respondent  –  Municipal  Corporation
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shall allot the shop in question to the defendant in terms of Ex.

D/1.

13. Consequently, the judgment and decree dated 7.3.2015

passed  by  5th Civil  Judge,  Class-I,  Ujjain  in  Civil  Suit

No.59A/2013 is hereby modified to the extent that the defendant

shall handover  the vacant possession of the shop in question to

the Ujjain Municipal Corporation peacefully within a period of 30

days  from  the  date  of  issuance  of  notice  for  eviction  after

finalisation  of  tender  process  for  construction  of  Shopping

Complex.  Till  then,  the  defendant  shall  continue  into  the

possession of the shop and shall regularly pay the rent as well as

arrears of rent, if already not paid, to the Municipal Corporation.

The defendant is also directed to give an affidavit/undertaking to

the effect that he shall handover the peaceful vacant possession of

the shop and no one shall protest on his behalf. After construction

of  new  Shopping  Complex,  the  respondent  –  Municipal

Corporation shall allot one shop therein to the defendant in terms

of Ex. D/1.

14. With the aforesaid, this appeal stand allowed in part to

the extent indicated above. A decree be drawn up accordingly.

 No order as to costs.

     ( VIVEK RUSIA )

                         JUDGE
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