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Ashutosh Pandy, P.L.
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The order under challenge in the present writ petition is Annexure P-
1 dated 03.11.2017 whereby the petitioner has been inflicted with a
punishment of censure under Rule 10(1) of Civil Services (Classification,

Control and Appeal) Rules, 1966.



2. The brief facts of the case are that the petitioner was working as a
Deputy Commissioner in the Commercial Tax Department under the
respondents. The petitioner in the capacity of Deputy Commissioner was
holding the post of Commercial and Sales Tax Appellate Authority and he
was posted in the office of Deputy Commissioner, Bilaspur. On
20.01.2010, the petitioner was served with a charge sheet alleging
misconduct in the course of discharge of his duties. In the charge sheet,
there was only one charge that the petitioner in an appeal preferred by one
M/s Simplex Infrastructure Private Ltd., Korba against the assessment
made for the years 2006-07, 2007-08 & 2008-09 had passed an erroneous
order causing loss to the tune of rupees 3.67 crores to the State Revenue.
It was also alleged that the petitioner has not followed the order of the
Divisional Deputy Commissioner dated 07.08.2009 while deciding the
appeal and setting aside the order of the assessing officer. The charge
against the petitioner was that the petitioner is said to have granted certain
rebate to M/s Simplex Infrastructure Private Ltd., Korba which otherwise
was not permissible. The respondents initiated a departmental enquiry
against the petitioner and the enquiry officer vide his enquiry report dated
18.07.2016 submitted an enquiry report. In the enquiry report, the enquiry
officer has classified the Charge into four separate charges and found the
first charge partially proved and the other charges not proved at all. After
submission of the enquiry report, the department issued a show cause
notice to the petitioner on 10.08.2016. The petitioner immediately gave a
detail reply to the show cause notice on 26.08.2016. Thereafter, the
respondents have passed the impugned order Annexure P-1 dated
03.11.2017 inflicting the petitioner with a punishment of censure.

3. According to the counsel for the petitioner, the issuance of charge

sheet for the alleged misconduct is totally unsustainable and uncalled for



and therefore, the order of punishment deserves to be held not
sustainable. The alleged misconduct against the petitioner was in the
course of discharging his statutory duties that of an appellate authority and
as such it was a quasi judicial function and an order passed exercising the
quasi judicial power could not have been brought within the ambit of a
misconduct much less the petitioner could not have been punished for the
same. It was contended that the order passed by the petitioner was an
order which could be challenged before the higher authority by way of an
appeal/revision and if at all if any erroneous order had been passed, the
same could have been rectified. It was further contended that in fact,
subsequently in a revision petition, the order of the petitioner stood
revised/modified and the order of rebate granted to the said company
stood set aside and the alleged loss caused to the petitioner also stood
recovered. Therefore, on this count also the charge would not have been
sustainable much less warranting a punishment. Thus, prayed for setting
aside of the order of punishment.

4, Per contra, the stand of the State counsel was that the action on the
part of the petitioner in exercise of its power under the Act which resulted in
the monetary loss to the State exchequer and that the finding arrived was
totally bad in law. The petitioner while discharging his duties has ignored
or has not followed the instructions and orders issued by the superior
authorities in this regard. State counsel relying upon the law laid down by
the Supreme Court in the case of Union of India and others Vs. K. K.
Dhawan reported in (1993) 2 SCC 56 submitted that even if the officer
exercising quasi judicial function they could be proceeded in a disciplinary
proceeding in case it was found that the officer had not acted upon in a
manner which was otherwise required from him under the statutes under

the powers which he was otherwise exercising. According to the State



counsel, if a quasi judicial officer in the course of discharging his quasi
judicial powers acts negligently or recklessly then the particular officer can
be subjected to disciplinary proceedings. Thus, according to the
respondents, it is the same charge against the petitioner also that of not
following the orders of the superior authorities and that he had been
negligent in deciding the appeal in respect of M/s Simplex Infrastructure
Private Ltd.

5. Having heard the contentions put forth on either side and on perusal
of the record what would be relevant at this juncture is to take note of the
nature of allegations which were levelled against the petitioner. The
charge sheet dated 20.01.2010 reveals that there was only one line charge
levelled against the petitioner and the crux of the charge is reproduced

hereinunder:

R HHBH—1 —

A A gRT A RIgoiad sTBRedaRd UIfol. dReT & a¥ 2006—07,
2007—08 Td 2008—09 & Widi, dewuld UG Udel PR UYHROT ¥ Ffeyof
3SR UIRT R T WU 376 BRIS DI AR BT R[A BIRYYT BT
T UG FIIRY BT U BRI Bl ATBHI a9l U= &l T oI fb
AN B IoRd Bdl & Ul | 398G AMRIT MUDH gRT FHRIY
IUGe, [deIR & U HHID 2016 [T 17.08.2009 §RT U 3Mael
BT Ul el fbar a7 B |

6. It would be relevant to quote certain findings of the enquiry officer at
this juncture which would reveal the conclusion reached by the enquiry

officer :

‘oo & I8 N W 7 & omgad aiftigs o) gR1 uikd &1
R o7Teer add 3 BadTe aTfviiRIe &R JAfIHRUT YR & FHe
H&fd et gRT e fRy oM W vl ¥ feRriE 2 9fe
MY & gRI IR e il § fofg g <fdd g & smgad &1
3Tl faRENT Ue_or 3 &ifo sier el AT S | ¢ |

fadar | g8 A W g € b quEnl A¥eRT gRT uikd Qe &l
AMgad 71 3T WIRT aeer fadid 01.022010 & §RT MURG 78l P 2,
A IEH SRS HIME BRd gU AN AR 7 Iad YHR0 & DR
fReriRor seen # 5 f[aedl & RISy &UR & SRME A6 919 o
ge 4 M8 off dad 39 Al B YA o Iora fRdl & i /e
IR RO | R smeer wikd fdar 2 |

SURIGT FYUT fade T I YR BRI §RT B R raer qikd &
I BT oI & Uga &1 HeT Segiax aRafed TE g g1 fhg




e f@dl @ & # 9 ved gy, o uiRa @R

fOmT @7 3R 9 g f9ri raret § 9 Bl o 7ar8 9 I8 HUA T8
2 & e AR gRT FReYt v MR &R *E F=RRM
SN FaATIT bl BT ITgAT UG bl SThR AT &b T

@ fYy & ofafd gAarl 9 uRele gwar eura fhar war| i fafe
ufar 9 sffad & garer # W 9 a9 2|

39 e faurfig el vd Rgdedl ieR g1 39 fAaREH ue fig
FHIG—1 H IeelNgd AR H [ HIRMUY IRA H DI T3 b Bl BIS
Y Y fdg —1 H Soeifad IR BT FHIOT R 3 JABe 8 ¢ |
SWRIGT A0 fde T & SR W aN! & favg fareis e fig
FHIG—1 H ARMIT A HIRMUT HIA BT ARG A AIOIIR D
TIUROT H foR) Sh) UIRT fHd T SR & UahTel H IoiRa 2d dI &1
# 9 g iy ok @R ge AT uRAa g9 udid giar 2| e
AleY Ud AfTeld F UAR] BRI §RT UIRT 3i<e [oRd &fd ugar
B HAT STIAR gRferd 721 Bl 2 |

Rl # el aifderl @ fawg g $AlG—1 & Ieolad Iad
3RIY ifRE wY A YA g ST 2|7

7. So far as the other allegations are concerned, there is a categorical
finding by the enquiry officer holding that the charges levelled against the
petitioner have not been proved at all.

8. Another striking feature which has to be given its due weightage is
that the alleged order passed in an appeal by the petitioner subsequently
stood partly modified by the revisional authority and the order in respect of
granting rebate to the said company was set aside and the concerned
company thereafter has deposited the entire amount with the department.
Moreover, there is a categorical finding by the enquiry officer that there
was no malafides or an act showing undue favour to the company or the
order being passed with a corrupt motive. The Enquiry Officer has not
doubted the integrity or honesty of the petitioner while passing the order in
an appeal. In the absence of any such allegation being proved or even
charged, the petitioner could not have been subjected to a disciplinary
proceeding nor could the disciplinary authority could have passed the

punishment order which is under challenge in the present writ petition.



9. So far as the judgment which has been relied upon by the
respondent State in the case of K. K. Dhawan (supra) is concerned, the
Supreme Court has carved out certain exceptions wherein a quasi judicial
authority/Court would have been subjected to disciplinary action for orders
passed in exercise of judicial functions. Those exceptions are i) where the
act reflects on the reputation for integrity, good faith and devotion to duty;
i) where the act prima facie shows reckless or misconduct in the
discharge of his duty; iii)) where the act is totally unbecoming of a
Government servant; iv) where the orders have been passed without
following the essential conditions in exercise of his statutory powers; v) an
act done showing undue favour to a party and vi) if the order was passed
with a corrupt motive.
10. In the instant case, the respondents State so also the withesses
before the enquiry officer as is clearly reflected from the enquiry report
have failed to establish any of the exceptions which has been carved out
by the Supreme Court in the case of K. K. Dewangan (Supra). The
Supreme Court in the case of Zunjarrao Bhikaji Nagarkar Vs. Union of
India and others reported in (1999) 7 SCC 409 in somewhat similar
factual backdrop in paragraph-41 to 43 held as under:
‘41. ... There has to be some basis for the disciplinary
authority to reach such a conclusion even prima facie. Record
in the present case does not show if the disciplinary authority
had any information within its possession from where it could
form an opinion that the appellant showed 'favour' to the
assessee by not imposing the penalty. He may have wrongly
exercised his jurisdiction. But that wrong can be corrected in
appeal. That cannot always form basis for initiating disciplinary
proceedings for an officer while he is acting as quasi judicial

authority. It must be kept in mind that being a quasi judicial
authority, he is always subject to judicial supervision in appeal.

42. Initiation of disciplinary proceedings against an officer
cannot take place on an information which is vague or
indefinite. Suspicion has no role to play in such matter. There
must exist reasonable basis for the disciplinary authority to
proceed against the delinquent officer. Merely because penalty



11.

was not imposed and the Board in the exercise of its power
directed filing of appeal against that order in the the Appellate
Tribunal could not be enough to proceed against the appellant.
There is no other instance to show that in similar case the
appellant invariably imposed penalty.

43. If, every error of law were to constitute a charge of
misconduct, it would impinge upon the independent functioning
of quasi judicial officers like the appellant. Since in sum and
substance misconduct is sought to be inferred by the appellant
having committed an error of law, the charge-sheet on the face
of it does not proceed on any legal premise rendering it liable
to be quashed. In other words, to maintain any charge-sheet
against a quasi judicial authority something more has to be
alleged than a mere mistake of law, e.g., in the nature of some
extraneous consideration influencing the quasi judicial order.
Since nothing of the sort is alleged herein the impugned
charge-sheet is rendered illegal. The charge- sheet, if
sustained, will thus impinge upon the confidence and
independent functioning of a quasi judicial authority. The entire
system of administrative adjudication whereunder quasi
judicial powers are conferred on administrative authorities,
would fall into disrepute if officers performing such functions
are inhibited in performing their functions without fear or favour
because of the constant threat of disciplinary proceedings.”

A similar view has been reiterated by the Supreme Court in the case

of Ramesh Chander Singh vs. High Court of Allahabad and another

reported in (2007) 4 SCC 247 wherein in paragraphs 11 & 15 held as

under:

“11.  We fail to understand as to how the High Court arrived
at a decision to initiate disciplinary proceedings solely based
on the complaint, the contents of which were not believed to
be true by the High Court. If the High Court were to initiate
disciplinary proceedings based on a judicial order, there
should have been strong grounds to suspect officer's bona
fides and the order itself should have been actuated by malice,
bias or illegality. The appellant-officer was well within his right
to grant bail to the accused in discharge of his judicial
functions. Unlike provisions for granting bail in TADA Act or
NDPS Act, there was no statutory bar in granting bail to the
accused in this case. A Sessions Judge was competent to
grant bail and if any disciplinary proceedings are initiated
against the officer for passing such an order, it would
adversely affect the morale of subordinate judiciary and no
officer would be able to exercise this power freely and
independently.

15. In Kashi Nath Roy v. the State of Bihar, AIR 1996 SC
3240, this Court observed under a similar circumstance that in
our system appellate and revisional courts have been set up
with the presupposition that the lower courts in some measure
of cases can go wrong in decision making in law and in fact.



The higher courts have been established to correct errors. In
cases where intolerable error is pointed out, it is functionally
required to correct the error in an appropriate case and in a
manner befitting maintaining dignity of the court and
independence of the judiciary. The higher court should convey
its message in the judgment to the officer concerned through a
process of reasoning, essentially persuasive, reasonable,
mellowed but clear and result oriented and rarely a rebuke.”

12. It would also be worthwhile to take note of the judgment of the
Supreme Court in the case P. C. Joshi vs. State of UP and others
reported in (2001) 6 SCC 491 wherein paragraph-7 it has been held as
under:

“In the present case, though elaborate enquiry has been
conducted by the Enquiry Officer, there is hardly any material
worth the name forthcoming except to scrutinize each one of
the orders made by the appellant on the judicial side to arrive
at a different conclusion. That there was possibility on a given
set of facts to arrive at a different conclusion is no ground to
indict a judicial officer for taking one view and that too for
alleged misconduct for that reason alone. The Enquiry Officer
has not found any other material, which would reflect on his
reputation or integrity or good faith or devotion to duty or that
he has been actuated by any corrupt motive. At best he may
say that the view taken by the appellant is not proper or correct
and not attribute any motive to him which is for extraneous
consideration that he had acted in that manner. If in every
case where an order of a subordinate court is found to be
faulty a disciplinary action were to be initiated, the confidence
of the subordinate judiciary will be shaken and the officers will
be in constant fear of writing a judgment so as not to face a
disciplinary enquiry and thus judicial officers cannot act
independently or fearlessly. Indeed the words of caution are
given in K.K.Dhawans case [supra] and A.N.Saxenas case
[supra] that merely because the order is wrong or the action
taken could have been different does not warrant initiation of
disciplinary proceedings against the judicial officer. In spite of
such caution, it is unfortunate that the High Court has chosen
to initiate disciplinary proceedings against the appellant in this
case.”

13. When the legal proposition which has been enunciated by the
Supreme Court in the aforementioned judgments is compared with the
findings of the enquiry officer so also the factual matrix, it would clearly
reflect that there was hardly any material which was available with the

Disciplinary Authority for having passed the order of punishment even



Bhola

though it is of only a censure but which could be fatal so far as the career
growth is concerned. Moreover, the alleged wrong which was crept in the
order passed by the petitioner later on stood corrected by the order of the
Revisional Authority. In addition, there is no whisper of the order passed
by the petitioner being with a corrupt motive or to oblige to any person for
extraneous consideration. The order of punishment does not appear to be
with any substantive basis or material nor does the order of the Disciplinary
Authority provide any reason to inflict the petitioner with the said
punishment.

14. Accordingly, the impugned order of punishment dated 03.11.2017 is
not sustainable and the same deserves to be and is accordingly set

aside/quashed. As a consequence, the writ petition stands allowed.

Sd/-
(P. Sam Koshy)
JUDGE



