
Court No. - 8

Case :- MISC. SINGLE No. - 4004 of 2017

Petitioner :- Uma Shankar Jaiswal

Respondent :- Addl Distt & Sess.Judge II,AmbedkarNagar & Ors

Counsel for Petitioner :- Panna Lal Gupta, Rama Shankar Jaiswal

Hon'ble Rakesh Srivastava,J.

Heard  learned  counsel  for  the  petitioner  and  the  learned

Standing Counsel.

This  petition  has  been  filed  challenging  the  order  dated

28.1.2017  passed  by  the  Additional  District  and  Sessions  Judge,

Ambedkar Nagar.

In the year 1996 one Ram Charitra had preferred Original Suit

No.440 of 1996 (Ram Charitra v. Baid Raj). During the pendency of

said  suit  the plaintiff  and defendant  died and in their  places  the

petitioner - legal heir of the plaintiff and Smt. Vimla Devi - legal heir

of defendant were substituted. On 27.4.2005, the Trial Court dismissed

the above mentioned suit.  Thereafter, the petitioner preferred Civil

Appeal  No.22  of  2005  (Uma  Shankar  v.  Vimla  Devi  and  others).

During the pendency of the said appeal the petitioner on 11.11.2016

moved an application under Order 6 Rule 17 CPC before the Appellate

Court  for  amending  paragraphs  4-A  and  4-B  of  the  plaint.  On

28.1.2017,  the  said  application  was  dismissed  by  the  Additional

District and Sessions Judge, Ambedkar Nagar.

Learned counsel for the petitioner relying upon the decision in

State Bank of India and another v. M/S Emmsons International Ltd.

and another, 2012 ACJ 43 has submitted that amendment can be

allowed at the appellate  stage,  and as such, the court  below has

committed manifest error of law. Paragraphs 4 and 5 of the plaint as

well as amendment sought to be made are reproduced below: -

"/kkjk 4 & ;g fd nkSjku eqdnek ewy izfroknh dh Hkh e`R;q gks x;h ftlds

e`R;ksijkUr orZeku jsLik.MsUVl izfr LFkkfir gq,A izfroknh jsLik.MsUVl us viuk

izfrokni+= izLrqr djds oknh@vihykaV ds dFkuksa ls badkj djrs gq, vfHkdFku

fd;k fd fookfnr Hkwfe ewy izfrokn oS|jkt o dfiyjkt dks muds Hkkb;ksa ds

chp gq, cVokjs esa fejh ?ksjs dh Hkwfe gS ftl ij izfroknh oS|jkt o mlds iwoZt

mBrs cSBrs tkuoj cka/krs xkat [kjgh i;ky j[krs dksYgw pykrs o x`gLFkh ds

vU; dk;ksZa esa tehankjh fouk'k ds iwoZ ls cjkcj bLrseky djrs pys vk jgs gSa

vkSj ckn [kkRek tehankjh os fookfnr Hkwfe ds ekfyd gks pqds gSa ;|fi fd oknh

us dfiyjkt dks fookfnr Hkwfe ds iwjc fLFkr vkcknh dh Hkwfe esa dfiyjkt dks

lcls iwjc fgLlk feylk dfFkr fd;k gSA
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/kkjk 5 & ;g fd vkxs izfroknhx.k us ;g Hkh dFku fd;k fd fookfnr Hkwfe esa
izfroknhx.k dh lfj;k]  Hkwlk?kj  d.Mk?kj  o NIijiks'k  cSBdk fLFkr gS  rFkk
izfroknhx.k ds nj[orku 3 Fkkyk dksBh okal [ktwn vkfn uhcw xwyj vtqZu
iihrk vkfn fLFkr gS ftlds Qwy Qy ,oa ydfM+;ksa ls os cjkcj ykHkkfUor gksrs
pys vk jgs gSA"

amendment sought

/kkjk 4v & ;g fd ewy izfroknh [ksejkt o muds firk jke vpjt nwcs ektk

fHknw.k ds izkphu fuoklh ugha jgs gSa cfYd uke vpjt nwcs ekStk es<+h ijxuk

foMgj rglhy Vk.Mk tuin vEcsMdjuxj ds izkphu fuoklh jgs gSa ftUg jke

pfjRrj Lo;a ekStk fHknw.k yk;s Fks vkSj vius ?ksjs ds iwohZ va'k tks fookfnr Hkwfe

ds iwjc jkLrs rd gS] dks jke vpjt nwcs dks nsdj mUgsa dCtk o n[ky ns fn;k

Fkk ftl ij okni= jke vpjt nwcs muds lM+dks esa caVokjk gksus ij lcls iwjc

uoyjkt] muds if'pe dhiyjkt vkSj lcls if'pe fookfnr Hkwfe ls lVk iwjc

[ksejkt dks fgLlk feyk ftl ij os yksx vius vius fgLls dh Hkwfe dks ?ksj ij

fuekZ.k dj fy;k gS vkSj muds if'pe fookfnr Hkwfe tgka oknh dh fefYd;r gS

vkSj oknh ds dCts esa gSA

/kkjk 4c & ;g fd izfroknhx.k esa deh'ku tkus ds iwoZ tcjnLrh dCtk djus

dh uh;r ls ,d NIij viuh tehu esa j[krs gq, fookfnr Hkwfe esa Hkh c<+kdj

tehuij j[k fy;k Fkk ;g NIij tehu ij iM+s iM+s lM+ dj VwV x;k vkSj

lekIr gks x;kA bl izdkj fookfnr Hkwfe esa vc NIij dk dksbZ va'k ekStwn ugha

gS vkSj fookfnr Hkwfe ds fdlh va'k ij izfroknhx.k dk dCtk Hkh ugha gS cfYd

lEiw.Zk fookfnr Hkwfe oknh dh fefYd;r gS vkSj oknh ds dCts esa gSA" 

Order 6 Rule 17 CPC is quoted below: -

"17.  Amendment  of  pleadings.-  The  Court  may  at  any

stage  of  the  proceedings  allow  either  party  o  alter  or

amend his pleadings in such manner and on such terms as

may be just, and all such amendments shall be made as

may be necessary for the purpose of determining the real

question in controversy between the parties.

Provided  that  no  application  for  amendment  shall  be

allowed after the trial has commenced, unless the Court

comes to the conclusion that in spite of due diligence, the

party  could  not  have  raised  the  matter  before  the

commencement of trial."

A perusal of proviso to Rule 17 would show that after the

trial  is  commenced  no  application  for  amendment  is  to  be

allowed unless the plaintiff is able to show that the amendment

sought to be made was not in his knowledge in spite of due

diligence. It is not in dispute that the facts now sought to be
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incorporated  in  the  plaint  were  in  the  knowledge  of  the

petitioner prior to framing of issues. Since the petitioner has not

been able to show that the facts were not within his knowledge

before  commencement  of  trial,  the  application  could  not  be

allowed.

In the circumstances, the petition, being devoid of merit,

is dismissed.

However, it is made clear that the observation made by

this Court as well as by the appellate court regarding possession

shall  not be taken into consideration by the Appellate  Court

while deciding the appeal preferred by the petitioner on merits.

Order Date :- 28.2.2017

Anupam
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