Court No. - 8
Case :- MISC. SINGLE No. - 4004 of 2017

Petitioner :- Uma Shankar Jaiswal
Respondent :- Addl Distt & Sess.Judge II,AmbedkarNagar & Ors
Counsel for Petitioner :- Panna Lal Gupta, Rama Shankar Jaiswal

Hon'ble Rakesh Srivastava,J.

Heard learned counsel for the petitioner and the learned
Standing Counsel.

This petition has been filed challenging the order dated
28.1.2017 passed by the Additional District and Sessions Judge,
Ambedkar Nagar.

In the year 1996 one Ram Charitra had preferred Original Suit
No.440 of 1996 (Ram Charitra v. Baid Raj). During the pendency of
said suit the plaintiff and defendant died and in their places the
petitioner - legal heir of the plaintiff and Smt. Vimla Devi - legal heir
of defendant were substituted. On 27.4.2005, the Trial Court dismissed
the above mentioned suit. Thereafter, the petitioner preferred Civil
Appeal No.22 of 2005 (Uma Shankar v. Vimla Devi and others).
During the pendency of the said appeal the petitioner on 11.11.2016
moved an application under Order 6 Rule 17 CPC before the Appellate
Court for amending paragraphs 4-A and 4-B of the plaint. On
28.1.2017, the said application was dismissed by the Additional
District and Sessions Judge, Ambedkar Nagar.

Learned counsel for the petitioner relying upon the decision in
State Bank of India and another v. M/S Emmsons International Ltd.
and another, 2012 ACJ 43 has submitted that amendment can be
allowed at the appellate stage, and as such, the court below has
committed manifest error of law. Paragraphs 4 and 5 of the plaint as
well as amendment sought to be made are reproduced below: -

"ORT 4 — U8 & SRM ghaar g1 ufcardl & A g B = e
ARATIRIT IA NUs<d Ul iU g1 | Ufaral Sos—ed = 370l
gfiareus URd $Re daral /Ifdidic & Bl H §HR B gY MADHA
frar & faarfed 4 o gfdare derSl 9 BUeRS I 96 918dl &
dr¥ gV 9ear H i R A1 9 7 R W ufiard) 9eRS 9 SS9 Jdol
IS4 d3d SR Fied Sl WRE YT A Plog, delld g el &
I BT H SHIGRT fa9Ter & Yd 9 SRR FRATA DR bl 3 T &
3R 918 @A SR 9 faarfed yfy & w@ifers & ga 8 Jefy fo ard
= BiUeRTS &I fdared YA & R Red A€l & 4 F HiUeRST Bl
A9 XY o e S fhar 2|




gRT 5 — I8 & AW AT =1 g8 1 doe A & farfea g +
JIEmGRToT &1 ARYIT, YATER HUSER 9 BURURT dodhI Red & defl
FRIATERT & SREAE 3 ATell HISI i Wolg e g [eR 379
Tdiar e Rerd 8 RTd et %l Ud ddbiedl 9 d aRIeR oAM™I-ad i
Tl AT B 1"

amendment sought

gRT 431 — I8 & 7ot ufdard] WARS g I a1 M 3reRSl gd ATl
fIsER e SISl WU PSR & U fardl = & g I
IRTR T AT g0 AR o &R 3109 BX & qdT 3 Sl faanad
% XY KT AP 8, Bl TH MRS Gd Bl SR I© Peoll 9 WA < o
o7 3T WR AIUF IF 3RS §d 9D ASH! H §earl B R FIH JRd
TICRIS], I8 e HIUeRTS R Fa9 ulRad fJarfed % 9 der /9
RIS Bl R e f R I @7 oe oo Ry @ ff & R W
fmfor R form 2 ok S9a uRRem faarfea i st ardt @ fafewaa &
3R AT B Peol H B |

gRT 49 — I8 & YRETERTT § HHRME S @ Yd STeRGWI deoll B
B AT W Uh BUR (U SHE H gd gy farfed g # 9 geraR
SR I foRT o1 98 8WR SHH R TS Us 9 @R ¢ AT SR
FAT B TAT| 39 YR fAa1ad A H 319 B8R & PIg Y Alg@ ol
2 iR fdarfed 4fA & fodt ofer W ufdardiTer &1 deon W 781 7§ afew
T fanfad yf ardt & faferad € ok ol & ®ea | 21

Order 6 Rule 17 CPC is quoted below: -

"17. Amendment of pleadings.- The Court may at any
stage of the proceedings allow either party o alter or
amend his pleadings in such manner and on such terms as
may be just, and all such amendments shall be made as
may be necessary for the purpose of determining the real
question in controversy between the parties.

Provided that no application for amendment shall be
allowed after the trial has commenced, unless the Court
comes to the conclusion that in spite of due diligence, the
party could not have raised the matter before the
commencement of trial."

A perusal of proviso to Rule 17 would show that after the
trial is commenced no application for amendment is to be
allowed unless the plaintiff is able to show that the amendment
sought to be made was not in his knowledge in spite of due
diligence. It is not in dispute that the facts now sought to be



incorporated in the plaint were in the knowledge of the
petitioner prior to framing of issues. Since the petitioner has not
been able to show that the facts were not within his knowledge
before commencement of trial, the application could not be
allowed.

In the circumstances, the petition, being devoid of merit,

is dismissed.

However, it is made clear that the observation made by
this Court as well as by the appellate court regarding possession
shall not be taken into consideration by the Appellate Court
while deciding the appeal preferred by the petitioner on merits.
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