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IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN
JAIPUR BENCH, JAIPUR

S.B. Criminal Misc. Petition No. 1000/2017

Manoj Chandak son of Shri Ramesh Kumar, resident of
668, Tikkiwalon Ka Rasta, before Andheri Darwaja,
Kishanpole Darwaja, Jaipur.

...Accused-Petitioner
Versus
1. State of Rajasthan through P.P. Respondent.

2. Ram Babu Soni son of Late Shri Bansidharji Soni,
Shop No. 2553, Jailal Munshi Ka Rasta, IIIrd
Choraha, Chandpole Bazar, Jaipur.

....Complainant-Respondents.

DATE OF ORDER D 28" February, 2017

HON'BLE MR. JUSTICE BANWARI LAL SHARMA

Mr. Sanjay Sharma for the Petitioner.
Mr. Aladdin Khan, PP.

In this present misc. petition, petitioner accused
appellant assailed the impugned order dated 19.12.2016 passed
by learned Additional Sessions Judge No. 13 Jaipur Metro in
Criminal Appeal No. 34/2016 (Manoj Chandak Vs. Rambabu
Soni) whereby learned Lower Appellate Court dismissed the
application of petitioner appellant accused submitted under
Section 391 Cr.P.C. for further sentence at appellate stage.

The brief facts of the case are that in complaint filed
by respondent No. 2 complainant Ram Babu Soni for offence
punishable under Section 138 N.I. Act, learned Trial Court i.e.
Special Additional Chief Judicial Magistrate (PCPNDT Cases),

Jaipur Metropolitan vide judgment dated 05.07.2016 convicted
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the petitioner appellant accused for offence under Section 138

NI Act and sentenced for one year simple imprisonment and
also ordered to pay Rs. 5 lacs as compensation to complainant.

Dissatisfied from the judgment and order of sentence
of learned Trial Court, petitioner accused filed appeal which is
pending before learned Additional Sessions Judge No. 13, Jaipur
Metropolitan. During pendency of appeal, petitioner accused
appellant filed an application under Section 391 Cr.P.C. and
prayed that application may be allowed and the statements of
Babulal Head Constable of Police Station Nahargarh and Jitendra
Sharma recorded during inquiry may be taken on record and
these two witnesses may be called for evidence and their
evidence may be recorded at appellate stage which was
dismissed by the learned Appellate Court, therefore, this misc.
petition.

Learned counsel for petitioner Shri Sanjay Sharma
submits that petitioner accused appellant did not purchase any
jewellary from respondent complainant. He was broker only. The
cheque in question was given by him for security purposes.
Since he went Agra for collection of money but the party failed
to pay the due amount. Thereafter, petitioner himself paid Rs.
1,30,000/- to complainant before Jitendra Sharma, therefore,
the statement of Jitendra Sharma is important to just decision
of the case. Without considering this aspect, learned Lower

Appellate Court dismissed the application erroneously, therefore,
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this misc. petition may be allowed and the impugned order may

be quashed and set aside.

Learned PP. Shri Aladdin Khan supported the
impugned order and submitted that cheque was issued in the
year 2012 and the aforesaid statements were recorded in the
year 2014 during inquiry and no such suggestion was given to
complainant  during cross-examination. Therefore, the
application is baseless and learned Appellate Court rightly
dismissed the same.

I have considered the submissions made by learned
counsel for the petitioner and learned PP.

Learned Lower Appellate Court, after considering the

arguments of petitioner accused observed as follow:-

“GHROT H AT Ahls Bl Lol TR A
AR B Tod BT B AN TRl e W
R TifaeT & Jrew 9 el ° IR e U9

fod o d9 Ife RNd—s 1 dorar =8t 81 ur & o, ar

AT H SREIRd U &l oIl bl o fd 59 are

B T b AT W dold HNdT oW 9 Jal

SRR JIgeTel UL @ qrac W U &1 S Fahell oY

5 gferd &1 Tare IRTEd & gRT & dad fhar S

Ry R I8 G4l o1 BT IR T | fb] THT BIg UIT4

T2 fpar mar 7 dfed feie 02.05.2016 I .

Seg—4 YHHW & qUF D gAY dq B & T8

JUTATd PIs SRAT U A8l Bl AR ATAT M
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qiRd fHar AT | 39 1A BT A Wil T 315 U

H & A § 9 o of| e e @ 9Ea o
Tl BT qof SIHeRI A &1 ol | o ORT 391 U,

A b AEIH W T A8 Pl dald HRAR ST DI By
f &1 &l I @ W W URT 391 SUH H
Hae dg! TAs AT eI AfIRF AR W AT S
™G 2, Ol UBdl ¥ ARdw H 9 B A1 fR W
g T $ daN@ UHR Bl Sl T8 B

Al 2 | foheg ada uadRer § U7 T8 8 | ST &

foTT e &) WSl WNR Bs TIN BT b SR IdAT
SREART YN @ B | SR AeHIfdd FE 7| A

YIRSl §RT UK SREART 3f<Hid GRT 391 QU

SRATHR B ST WIRST BT ST 2 1"

For which this Court fully agree.

Apart from it, learned counsel for petitioner failed to
satisfy this Court that when petitioner has paid the aforesaid
amount Rs. 1,30,000/- to complainant than in this regard any
suggestion was put to complainant during his cross-
examination. Rather from the perusal of impugned judgment, it
reveals that complainant denied the fact that petitioner received
jwellery as broker. In his cross-examination, he clearly stated
that petitioner accused received the jewellery against Approval

Memo No. 69 with assurance that either he will return the
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jewellery in 4-5 days or shall make payment of the jewellery.

Thereafter, he neither returned the jewellery nor made
payment. Further, the cheque was issue in the year 2012 and
the aforesaid police statements during inquiry were recorded on
10.06.2014 that too after two years. Considering all these facts,
learned Lower Appellate Court found that aforesaid evidence is
not necessary for deciding the matter which does not require
any interference.

This misc. petition devoids merit which is hereby

dismissed.

[BANWARI LAL SHARMA], J.

Komal/128.



