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EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER
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Vs.
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Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
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Vs.
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Vs.
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WRIT PETITION No. 2891 /2016
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Vs.
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Vs.
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Vs.
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INDORE AND ANOTHER
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Vs.
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INDORE AND ANOTHER
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Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
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WRIT PETITION No. 3070 /2016
PRADEEP SINGH MUKATI
Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER

WRIT PETITION No. 3071 /2016

MANOHAR LAL TOLANI
Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER
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RAJESH BAKSHEE
Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER

WRIT PETITION No. 3076 / 2016

SATISH SHROTRI
Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER

WRIT PETITION No. 3103 /2016

MILIND KATRE
Vs.
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SUNIL KUMAR MATKAR
Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER
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WRIT PETITION No. 3138 /2016
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Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER

WRIT PETITION No. 3139 /2016
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Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER
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MANOHAR LAL ARYA
Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER
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Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
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INDORE AND ANOTHER
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Vs.
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INDORE AND ANOTHER

WRIT PETITION No. 3169 /2016

SHIKHAR KUMAR JAIN
Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER
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WRIT PETITION No. 3183 /2016
KAMLESH KUMAR GUPTA
Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER

WRIT PETITION No. 3201 /2016

KAMAL KISHORE SHARMA
Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER

WRIT PETITION No. 3334 /2016

SHEKHAR KORANNE
Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER

WRIT PETITION No. 3524 /2016

SUDHIR
Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER

WRIT PETITION No. 3773 / 2016

JAGDISH PRASAD SAINI
Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER

WRIT PETITION No. 3789 /2016

YOGENDRA KUMAR VYAS
Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER
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WRIT PETITION No. 3790 /2016

RAMESH CHANDRA SHARMA
Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER

WRIT PETITION No. 4068 / 2016

MUNNALAL KHARE
Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER

WRIT PETITION No. 5305 /2016

SURESH KUMAR JAIN
Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER

AND

WRIT PETITION No. 2745 / 2017

MOHAMMAD IQBAL SHAIKH
Vs.
EXECUTIVE DIRECTOR, INDORE REGION,
M.P. PASHCHIM KSHETRA VIDYUT VITRAN CO. LTD.,
INDORE AND ANOTHER
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ORDER
(31/07/2017)

Regard being had to the similitude in the controversy
involved in the present cases, the writ petitions were

analogously heard and by a common order, they are being
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disposed of by this Court. Facts of Writ Petition No.
2847/2016 are narrated hereunder.

The petitioner before this Court has filed this present
writ petition being aggrieved by the order dated 18/3/2016
passed by the respondents by which the respondents have set
aside the pay fixation of the petitioner dt. 27/12/1999 and
has directed recovery made to the petitioner.

The contention of the petitioner is that the petitioner
was appointed on 22/5/1982 as Office Assistant Grade 3, at
Indore and on 6/5/1999 an order was passed granting time
bound promotion to the petitioner. On 15/12/1999 Petitioner
was promoted to the post of Office Assistant Grade 2. The
contention of the petitioner is that the aforesaid promotion
was granted keeping in view the time bound promotion
scheme applicable to Class 3 and Class 4 employees dkt.
6/5/1999. Further contention of the petitioner is that he was
fixed in the pay scale of Rs.2800-5825.

Another Circular was issued on 19/7/1990 which was

again for grant of higher pay scale and the petitioner was
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granted higher pay scale on 29/12/2007. It has been further

stated that the higher pay scale was granted as per Circular
dt. 19/7/1990 and the petitioner was again granted second
higher pay scale by order dated 17/7/2008. The petitioner's
grievance is that a Notice was issued to the petitioner on
7/5/2015 stating that as to why benefit of higher pay scale
should not be withdrawn and the emoluments granted in
excess to his entitlement should not be recovered.

The petitioner did file a reply and after hearing the
petitioner, the respondents have passed an order dt.
18/3/2016 withdrawing the higher pay scale granted to the
petitioner in the year1999 and the recovery has been
ordered.

The contention of the petitioner is that all the three pay
scales were granted to him in the light of various policies
issued by the Board from time to time and no recovery can
be initiated in the light of the judgment delivered by the

Hon'ble Supreme Court in the case of State of Punjab and

others Vs. Rafiqg Masih reported in 2014 AIR SCW 6256.
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On the other hand, a reply has been filed in the matter
and it is submitted that the Petitioner was mistakenly
granted the benefit of Higher Pay-scale under the TBPS,
wherein as per the Scheme an Employee is ought to have
been granted the benefit of Re-designation of the Post only
and not the benefit of Higher Pay-scale or Revision of pay
and accordingly the said erroneously extending the benefit
of Higher Pay-scale and fixation of pay was rectified by the
Respondents after following principles of natural justice. It
is an important fact to consider that in the erstwhile Board
and in the present Company there is no provision to grant
the benefit of Three Higher Pay-scales to its employees and
the contention of the respondent is that due to erroneous
interpretation of Circulars, the benefit was extended to the
Petitioner and he has obtained Three Higher Pay-scale in his
service tenure.

It has been further stated that it is a matter of
consideration that an employee can be granted the benefit of

Higher Pay-scale or Revised Pay-fixation only when the
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relevant policy provides. The Scheme of Time Bound
Promotion enforced by the erstwhile Board vide its Circular
Dt. 06.05.1999 under which it was principally decided to
grant the benefit of the scheme to the 10 posts of Direct
recruitment cadre posts of the Board. It was decided that
those employees who were already granted the benefit of
Higher Pay-scale of next promotional post after completion
of 9/18 years of Service would redesignated by prefixing
word ‘Additional’ before their name of next promotional
post of which Pay-scale they are already availed under the
Higher Pay-scale Scheme Dt. 19.07.1990 of the Board.
Copy of the Circular Dt. 19.07.1990 has already submitted

by the Petitioner as Annexure P/5 at Page No0.29-48 of the

Writ Petition.

It 1s further contended that an employee under the
prevailing Circulars was entitled to get the benefit of Higher
Pay-scales (First and Second) of next promotional post, if
they were not promoted, after completion of 9/18/25 years

of service and to make distinction between the employees
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who have got the benefit of Higher Pay-scale it was decided
to grant them benefit of TBPS under which they have to be
re-designated by suffixing the word ‘Additional’ before the
name of Next promotional post, Pay-scale of which they
were already receiving.

It has been further contended that as per Circular Dt.
06.05.1999 under the TBPS there is no provision to grant
the benefit of Higher Pay-scale/Revision of Pay Fixation,
which also gets confirmed by perusal of Clause 2 and 3 of

the Circular. Para 2 and 3 reads as under: -

2/ SWIE Y&l Yg Y] HHARI DI 9 a¥ &I HdT Yol oA

TJAT ST JITHE T BRI R SBT3l UG & g & A9 &

“IfIRET” g Sedy AT Ue-a™ fear S| o & uRaR®

SUN—al Bl 9 T Jed dqA UK bR W CIfARed IRIARD
SN—Teh"" DI Y& ST ST |

3/ SWiEd T Y™ UG & UTar dHaRAl & i H by
uRRads 81 3R | d F8] B HRd &3l Sl aaad H &R @ o |

SHd dd9 9T = Al # W gRafdd ugA™ &1 Pl UdTd A8l
ST | A1 B S9! aRssdr ¥ mrfad el |

Respondents have further stated that the aforesaid
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decision of redesignation was only taken principally it was
further provided under the Clause 8 of the Order that to
implement the decision the rules and other conditions will
be provided separately. Copy of Circular Dt. 06.05.1999 has
already placed on Record by the Petitioner as Annexure
P/1.

It has been further contended that since in view of the
Clause 8 of the Circular Dt. 06.05.1999 no order under the
TBPS was issued in continuation of the same and upon
request of the representative Union a Circular Dt.
30.07.1999 was issued whereby certain directions was
provided for issuing the order under the TBPS. The
operative para/directions were given from Clause 5 of the
Circular Dt. 30.07.1999 as per which it became abundantly
clear that those employees, who are already getting the
benefit of Higher Pay Scale on completion of 9/18 years of
service, the order of Re-designation, by prefixing the word

“Additional” before the post for which higher Pay-scale has

been granted has to be issued. It was further provided to
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ascertain/verify that the employee is already getting and
placed in the higher Pay-scale of next promotional post
directions has been issued from the Service Book/L.P.C. etc.
Copy of Circular Dt. 30.07.1999 has already placed on
Record by the Petitioner at Page No.18 (Annexure-P/3) of
the Writ compilation.

It has been further contended that the provisions
contained in the Clause 5(a), (b) and (c) also makes it clear
that under the scheme there was no provision to grant the
benefit of Higher Pay Scale or Pay fixation, in fact Clause
5(c) provides for the eventuality wherein those employee
whom Higher Pay-scale is has to be given and provides that
after granting the benefit of First Higher Pay-scale as per the
Board’s Circular enforced they have to be re-designated
under the TPB Scheme. Clause 7 of the Circular also
provides that the Order of Re-designation was not to be
issued from retrospective effect, i.e. from the date of
granting the benefit of Higher Pay-scale.

It has been further stated that the decision of Time
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Bound Promotion Scheme was only principally taken and
the same was subject to the Full Board’s approval, which is
also confirmed by perusal of the Order Dt. 15.12.1999
(Annexure P/2), which provides that in event of Full Board
not approving the Scheme, the said benefit would be liable
for withdrawn and promotion made also would be
withdrawn.

It has been further stated here that vide Order Dt.
07.02.2001, 1t was decided to stop the benefit of TBPS and
accordingly authorities were informed, not to grant the
benefit of TBPS to the employees, a copy of Order Dt.
07.02.2001 1s on record and marked as Annexure R/1.

It has been further contended that since it was found
that in some cases under the TBPS Scheme, employees were
granted the benefit of Higher Pay-scale, wherein, as per the
TBP Scheme there was no provision to grant the benefit of
Higher Pay-scale therefore a Clarification Order Dt.
14.01.2011 was 1ssued whereby it was clarified that under

the provisions of TBPS, employee is not entitled to be fixed
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or grant the Higher Pay-scale. Copy of Clarification Order
Dt. 14.01.2011 1is on record as Annexure P/8.

It has been further stated that upon issuance of the
Clarification Order Dt. 14.01.2011 the Corporate Selection
Committee of the Company was ordered to reconsider and
to decide such matters, wherein the employees were granted
erroneous benefit of Higher Pay-scale under the TBPS and
accordingly adhering to the principle of natural justice a
Notice was issued to the Petitioner and he was also provided
opportunity of personal hearing and after considering all the
aspect of the matter a detailed and exhaustive Order Dt.
18.03.2016 (Annexure P/11) was issued, whereby the
erroneous benefit of Higher Pay-scale under TBPS granted
to the Petitioner was withdrawn and consequential Recovery
Order was issued, which is just, proper and legal.

It has been further stated that after passing of Order Dt.
18.03.2016, pay of the Petitioner has been fixed w.e.f.
30.12.2007 in the Pay-scale of 9300-34800+GP 3800 vide

Order Dt. 07.04.2016 (Annexure P/12) and consequently a



16 ---

calculation sheet has been prepared by fixing his pay
accordingly with respect to payment of excess Salary till
31.03.2016, as per which a total amount of Rs. 2,36,113/- is
required to be recovered from the Petitioner.

The respondents have further stated that the petitioner
has submitted an Undertaking at the time of Revision of his
Pay and Fixation of Pay w.e.f. 01.01.2006 and as per the
Undertaking, with respect to Payment of any dues or loss
caused due to fixation of pay, the same can be recovered. A
copy of Undertaking furnished by the Petitioner time to
time, 1s on record as Annexure R/2.

The respondents have further stated that the Petitioner
was initially appointed on the Post of Office Assistant
Grade-III and his pay was revised time to time as per the
prevailing wage Revisions of the Board till passing of the
Order Dt. 15.12.1999. Prior to issuance of Order Dt.
15.12.1999 he was never granted the Higher Pay-scale and
by the aforesaid order he has been granted Pay-scale of Rs.

2800-70-3440 though his existing pay of Office Assistant
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Grade-III was Rs. 2490-60-5075, therefore the benefit of the

Time Bound Promotion Scheme (TBPS) could not have
been extended to the Petitioner as he was never granted
Higher Pay-scale as per the Circular issued on Dt.
19.07.1990 (Annexure R/1).

It has been further contended that in the Case of
Chandi Prasad Uniyal And Others Vs. State Of
Uttarakhand And Others, reported in [2012] 8 S.C.C.
417, the Hon’ble Supreme Court of India has been held that
any amount paid/received without authority of law can
always be recovered barring few exceptions of extreme
hardships but not as a matter of right, in such situations law
implies an obligation on the payee to repay the money,
otherwise it would amount to unjust enrichment. Thus the
recovery of the excess amount paid to the Petitioner cannot
be said to be illegal and is well according to the principle
laid down by the Hon’ble Supreme Court.

It has been further contended that as per the Impugned

Order Dt. 18.03.2016 it is evident that Petitioner has been
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granted Higher Pay-scale belonging to Section Officer vide
Order Dt. 17.07.2008 (Annexure P/7) and he could not
have been granted the Higher Pay-scale of Section Officer
holding the substantive post of Office Assistant Grade-II
and consequently the same has been withdrawn as he has
been extended First Higher Pay-scale of Office Assistant
Grade-II vide Order Dt. 15.12.1999 (Annexure P/2) and
Second Higher Pay-scale vide Order Dt. 29.12.2009
(Annexure P/6) w.e.f. 28.12.2004 therefore the Order
passed on 17.07.2008 has been cancelled as the same was
found to be issued on the wrong presumption that the
Petitioner is entitled to receive the Pay-scale of Section
Officer.

It has been further stated that the explanation issued on
Dt. 14.01.2011 clearly provides that under Time Bound
Promotion Scheme Higher Pay-scale could not be granted
and no 'Fixation of Pay' is required but due to some
mistakenly belief and wrong interpretation of the Circular,

the Indore Region of the M.P.S.E.B. has been granted
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Higher Pay-scale under TBPS though in the other region of

erstwhile M.P.S.E.B. had not been provided Higher Pay-
scale pursuant to the circular issued on 06.05.1999 and
30.07.1999, therefore when the matter was came-up before
the authorities for its consideration it was found that the
Higher Pay-scale has been wrongly extended to the Office
Assistant Grade-III belonging to Indore Region and
accordingly same has been rectified by passing the
Impugned Order Dt. 18.03.2016 by granting an opportunity
of hearing to each of the employees after issuing a Show-
cause Notice and providing a Personal Hearing to the
Petitioner to follow the Principles of Natural Justice.

It has been further stated that the respondent-
Authorities is having authority to recover the amount which
has been found to be excess/overpayment of pay and
allowances as per the provision contained in Rule 65 of the
M.P. Civil Services (Pension) Rules, 1976 and a recent
judgment of the Hon’ble Supreme Court High Court of

Punjab and Haryana Vs. Jagdev Singh reported in AIR
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(2016) SC 3523, wherein the Hon’ble Supreme Court of

India has been held that any payment found to have been
made in excess would be required to be refunded. It has
been further stated that the petitioner furnished an
Undertaking while opting for the Revised Pay-scale and he
is bound by the Undertaking, therefore, on the basis of
above pronouncement of the Hon’ble Supreme Court the
amount which was paid excess to the legal entitlement of the
Petitioner is rightly being recovered as per law.

Heard learned counsel for the parties at length and
perused the record.

Undisputedly, facts of the case reveal that various
schemes were issued from time to time for grant of higher
pay scale. Employees of the Board and the petitioner in the
light of the Circular dt. 6/5/1999 read with Circular dt.
30/7/1999 was granted the benefit of redesignation under the
Scheme vide order dated 15/12/1999. It was clearly
mentioned in the aforesaid order that the petitioner will

continue to work on his original post ie., Office Assistant
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Grade 3 keeping in view the provisions of Circular dt.
6/5/1999 and 30/7/1999. The petitioner was not entitled for
higher pay scale or revision of pay fixation. In the light of
the Scheme the petitioner was never granted higher pay
scale before passing of the order dt. 15/12/1999 and he was
not entitled to be redesignated as Office Assistant Grade 2
pursuant to Circular dt. 6/5/1999 and 30/7/1999. Not only
this, under the time bound promotion scheme, the petitioner
was wrongly granted benefit of higher pay scale of the post
of Office Asstt. Grade 2 vide order dt. 15/12/1999 whereas
he was entitled for the same under the higher pay scale
scheme and not under the time bound promotion scheme.
Another important aspect of the case is that at the time of
issuance of order dt. 15/12/1999 (Annexure P/2) the
petitioner was working on the post of Office Assistant Grade
3 and he was not receiving the pay scale of office Assistant
Grade 2 and he was not entitled for the pay scale of Office
Asstt. Grade 2 and, therefore, wrong extension of benefit of

higher pay scale at the time of redesignation was granted
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vide order dt. 29/12/2007. In fact, by order dt. 29/12/2007,

the petitioner was granted second higher pay scale and not
the first higher pay scale. The petitioner was wrongly
granted pay scale of Section Officer which was the third
higher pay scale and it is a case where an employee who
was entitled for two higher pay scales has been granted 3
higher pay scales. The respondents have passed a very
exhaustive order clarifying all the issues and the order dt.
18/3/2016 which refers to all the scales and the mistake

committed by the Department, reads as under :

ST dRiuas e, (38)
Heg y<el uf¥eaHw &= fagga faavor ol for., s<iR

$.153 / BT /5.8 / TI— s<R fedi® 18.03.16

AT
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$. 01—07 /Ui /T4 /353 fedAld 14.01.11 I I8 WG a1 17
o f6 IHIeg UaI=g o H fhy U gaq HuRor & e
PHIHe & ey H daq [uiRer @) fAfSr 9 gom S dd-99 &7 o
Wigyd hgT AT AMT SR PrRAATS! B Sd ol Fafed Hiidd Bl
AN [ATHT H AF UH 8l Sed da-a9 (@rerid fgeig S=a =)
BT grErar B |

Hedl ¥ WA Ui & SWid Iaddg Uei~ifd & U9
TR YR gAdrs, AR vd i @ forg, ‘@diRe =g |k
HIURE BRI, $_R Bl defid by W= &1 Aoy forar ar ud
SN SHY TeTdl, BRATASTAN—Cl, BRILGR. G, &30 HSR, s
DI L AMRAT BRI, SRR & Sad . 4058 a4, 07.05.15 UG
5339 f&. 11.06.15 & Heol gRT Y 7Y WXV & IHT T 9o
UG PR TATd HRIAT AT fb N SHY SAdT B AHISE URIHG
oA H AT 27121999 W B T dd9 MERUT &1 yoH S
IITHIE AT ST q7 Qe 28.12.04 ¥ Wildpd U Fod IoHIA
®l fgald by & dgd Widhd Sed dd=dH AFd 8¢ fgdig fdmeu
@ dBd ATANT FAUBRI & g &I Wihd Sod dadd aud fordn
SR AT DI TS AR EFRIRT B IGell dI S, i Al
DIS 3MUfcd YK BT ATedl & ol Aed f3did 07.05.2015 @1 I
H 7 9 H g Afar (&), SRR Bl AMEId HU I UK P
JoIT IMUfcd IR e & TR Ife J AfFATd gAars A Ael 2
ql BURe I IAfT B F9e7 2. 19.06.15 BT HUARS HRATAT SR
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e faqie 07.05.15 Td Afed 3. 11.6.15 2 SAY gordl
BT JATHAT YT &1 MY oF | AifeH & 7515 & UoR H S99 §
RT & 14.5.15 &1 AR foiRad smafcaar uegd @1 T off —

- a. ¥Sd B IR . 01-07 /IR /11, SR Q. 06.0599 @&

IRI H Hsd gRT U3 &. 01—07 /IV /19 f& 300799 gRT
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_ b.Hsad & uF & 01—07/IV /19 f& 300799 #H afdig =T
FH® (1) & FITAR 15 IV B WAl YOI HRA dlel HHANNG] B
foTT fTel 99 Tl MY &1 Ueg Al W G B, o9
AR UG Y @I I, Rrad drafdsrsii—ar & W @1
JITaE Wt Y | 3ffhd fhar Tar o | 9q99= difbd &R BT
e & Ig o & Sifhd Ja=wH # uSHfa uTErq dIfid b
g9 e fear ov | afe a9 HuRer 981 fear =T oo
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C. d Hsd & URYA &. 01—07 /IV /19 2. 30.07.99 & URT HHIH

() @ Aoft & o 2, 39 BRU 9% BRLEEAM—al & UT W
T&ITd R da-E & FERr fhar ar o S 6 ggad) dsda @

3ee %. 01—07 /1V /19 T 30.07.99 & AR FRIAIERA © |

d. ey v Afew f&7i® 07.05.15 & T . 02 H Ydadl Hedl &
T B, 01—07 /IV /11 & 06.05.99 BT HfSHT 2 TG 3 BT Ieoig

fpar T ©, fg gdadl Hed ™1 99 &, 01—07 /1V /19 & 30.
07.99 & HETH W SN WD BT Iooid T8l 2 |

€. Hsd & UH faid 30.07.99 & WRT &, (111) H Scol@ AR d

HHART RS2 9/18 a¥ & Hal Yol &H_4 W Iod da-4d U<l &l
gHl & I USAM D AN ARE e SIST SFT &1 S
WEIHRU fqdAlh Th Yeb W Toad dd=HF UIel el gl T, o9
PRI WRT B, (I11) 37T W AFL T8l 814 & |

f.  Aifew f&i® 07.05.15 & WRT 3 H Ydadl Headl gRT 9N UF .

01—07 /Ui /U4 /353 f&. 14.01.11 & WRIHROT BT Iooikg fhar 13T
2 Sl 31 W 1Y T8l Bl ¢ |

2 Hed & U b 01—-07/IV/19 fI 300799 # <oy =AY

TS AR BrIierd FelAvf—al & & WR Yai=iid gard &R I3 ¥
SR AR a=A f&ar a1 8 Sl | ed € Ud s9d U
qdadi Hedl @ SfQ¥ . 01—13 /558633 fd. 300807 Ud
01—13 /5586 /5 f&. 29.02.08 & TRAN ¥ UG SRATHR B dTed
PIHDI B f&TTH 29.09.03 H Ied a9 & Y fdded U dRe
BT o U fHar 1 U9 39 MR WX WX ERT 18 d¥ & WoIH
Iod daHE & e BT 3fTda UKdd fhar an, o/ g Sifd
BT B IS ERT AT UfeTor BT UIeTT Sivl dRe Bl fard
A D AT WER fHar 97| dEwErd 25 99 @ fgag e @
I dATME BT AT UK [HAT AT [ Hed @ Jfe¥ gRT
Wiepd HR fgdid Sea Id=|H Yar fban a1 S9H sig Jfe 7 8id

8¢ FgaR 2|
h. 491 ye@ & T uar=fa, ugM Ud fgdild Sed da=
FHER Ud Femgad § ord: Ay Ty Fifcy &1 AR fdhar g |
il SHE Serdl I 19.06.15 DI BIART T WA & FHeA
oI e wu 9 SuRed gU o, oigl 99a gRI folgd # g
PR T MUl & Hey H SAD UeT Bl GAT TAT| Gih S [HA
oAl AfSd 3 YHTIAd BIF dTel BIHDI gRT Sordl T Srafed
gdad Hed & AT/ uRuAT d [iEd uae=l &1 e | ad
off 3T Ydddl HSAl & 3MMQWl/ URUAT & Ubrel H JoIfdd Hiffd]
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gRT Soril AT MUfCHAT BT GeAdYddh AdellhT HR YT AT
7 BQ PURT BT, SRR & ARY F. 427 b 100815 A
Uh gHeT |fRfd &1 wed fhur mar on e grT 41 s Rure
PHURT T ARMT & TS Uga @l AT o | 4 IHY Terdl gRT
T feRad smufcadl & sraalie, S9d! AfdaTd GAdTg Yd FHier
AT gRT U 1fHd R [GARIMRIT Saive 999 dffd & Fwpy
R © —

1. Ydqdi #eel §RT 9IRI uR9x &. 01—07 /IV /19 13 30.07.99 4

gRum . 01—07 /1V /19 3 060599 & 9 Uad wr@l &I fawgd
T ¥ SeoifRgd fhar Tar & T 59 aRux & AT dal fl Seorw
Bl o f FHueg USIT 39 @ SURIT dd9 HuRer B S 2 |
3 URUS & T Golid UThul § JdT9 Soolkd HT M O I8
T8I o7 f 39 a9 R da9 R e A1 S| daeEy g4
IRuAt & U= H A &F ¥ 9N fRU O 9l emew H
THHYAT @ IR W Uy Siis Y o | yRYF H VAT §8 AT o9
T& ¥ S q 9RuF & 01-07 /IV /11 f 060599 & Ui A
faREmIRe B |
2. ¥ uRud &% 06.05.99 & Hag H 3H AR P YA H
Seord fhar o gar ? R W g 5 9w 9a9 e U
HHATRAT DI B THIdg Uar=a o o= off den ) yeR &1
gaq fiRer T 1 foar ser er | aRus fe 06.05.99 U4 . 30.07.99
& fpaiqas # #er &3 @ *fos vd #eF &Ff gRT Iyl wu
¥ 9a9 R wR U SIF & HRUT Hed §RT WA &, 353 fa.
14.01.11 SR &R I8 IAT AT o7 fb oI =g dol &
T8 UGIId BIFDT DI AU T Y& UR & BRI A Sl © 37k
9 oo # 99 FuRer a) fear T B S YW S dd-a
HET SET UG AefOd HIfdd &l 9Y Hal &l | 719 Uh 8l S
Ja=HE (@rerta g Soa da=m™) @ gr=ar g SR fear
7| 39 <Y & Ul # "o gNT A qd H @Rl / weerRal
& U fdhed & ®U H WIghd Ied IdTHM & ®Y H Wigd 3o
JIHE °9 S Gefed Genfed e &, 01—07 /IR /791 . 03.
02.11 SIRY fopar T 2|

SWIGT Al & Jfedq HURS 9 FART gRT I8 g
form T 2 & 0 S99 Sodl @ 9N fehy U Afew g
fFeTgaRa & o SR fhy o Aifedl & ey wriarg! fhar S
Ao B |

et o fo gwafad fasar T o s SHY gord) f anadg
TR AT & 3 drTFsLal a1 (S&.) & Ug W &l T
gl & SURIT Je9R U89 fe. 27.12.1999 ¥ by TU Ia9 fAerior
P T ERT FRE &=d gV sl feAid & WM fdded & d8q
Wepd Fed JA-MA AT S AT fHaT SIIar & den gom fddbey
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& TEq 59 B © AR B, T3l /3eT /I /492 A6 29.12.
07 ERT fa7i 28.12.04 ¥ Wigd HRATASLAW-—US Us & Widd
ST JadE B fgda fdey @& dgq @ Ja9AE "M ST
aefa fhar ST 81 Hed SMeY B, 01—07 /4 /Ul /3951 /
STaAYR f&HI® 17.07.08 ERT fQ1d 31.12.2007 H SFIHNT FMABRI &
U% & WIghd Sod JdTHM Bl Udg gRT R &xd U 39 S
JOTHE & Hekdwy fadid 31.12.2007 9 A T IwRd A ol
DI TGl 2N IHY Al & ARG dad | A 9ad B 15 Ufaera
gfoHe @1 &R 9 Fefed sriferd gR1 fdar S siefRa far Siran
2 |

sriuTa® MRee (3.4)
The aforesaid order has been passed in consonance
with the various schemes framed from time to time and as
the petitioner was granted one extra higher pay scale, the
same has been withdrawn that too after granting an
opportunity of hearing to the petitioner and after taking into
account all the grounds raised by the petitioner.

Hon'ble the apex Court in the case of State of Punjab

and others Vs. Rafiq Masih (supra) in paragraph 5 to 8 has

held as under :

5. In Shyam Babu Verma's case (Supra), this Court while
observing that the petitioners-therein were not entitled to the
higher pay scales, had come to the conclusion that since the
amount has already been paid to the petitioner, for no fault of
theirs, the said amount shall not be recovered by the respondent-
nion of India. The observations made by this Court in the said
case are as under: "Although we have held that the petitioners
were entitled only to the pay scale of Rs.330-480 in terms of the
recommendations of the Third Pay Commission w.e.f. January 1,
1973 and only after the period of 10 years, they became entitled
to the pay scale of Rs.330-560 but as they have received the scale
of Rs.330-560 since 1973 due to no fault of theirs and that scale
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is being reduced in the year 1984 with effect from January 1,
1973, it shall only be just and proper not to recover any excess
amount which has already been paid to them. (emphasis
supplied)."

6. In Sahib Ram Verma's case (Supra), this Court once again held
that although the appellanttherein did not possess the required
educational qualification, yet the Principal granting him the
relaxation, had paid his salary on the revised pay scale. This
Court further observed that this was not on account of mis-
representation made by the appellant but by a mistake committed
by the Principal. In a fact situation of that nature, the Court was
pleased to observe that the amount already paid to the appellant
need not be recovered. In the words of the Court:

"Admittedly the appellant does not possess the required
educational qualifications. Under the circumstances the appellant
would not be entitled to the relaxation. The principal erred in
granting him the relaxation. Since the date of relaxation the
appellant had been paid his salary on the revised scale. However,
it 1S not on account of any misrepresentation made by the
appellant that the benefit of the higher pay scale was given to him
but by wrong construction made by the Principal for which
appellant cannot be held to be fault. Under the circumstances the
amount paid till date may not be recovered from the appellant."

7. In our considered view, the observations made by the Court not
to recover the excess amount paid to the appellant-therein were in
exercise of its extra-ordinary powers under Article 142 of the
Constitution of India which vest the power in this Court to pass
equitable orders in the ends of justice.

8. In Chandi Prasad Uniyal's case (Supra), a specific issue was
raised and canvassed. The issue was whether the appellant-
therein can retain the amount received on the basis of
irregular/wrong pay fixation in the absence of any
misrepresentation or fraud on his part. The Court after taking into
consideration the various decisions of this Court had come to the
conclusion that even if by mistake of the employer the amount is
paid to the employee and on a later date if the employer after
proper determination of the same discovers that theexcess
payment is made by mistake or negligence, the excess payment
so made could be recovered. While holding so this Court
observed at paragraphs 14 and 16 as under:

"14.We are concerned with the excess payment of public
money which is often described as "taxpayers' money" which
belongs neither to the officers who have effected overpayment
nor to the recipients. We fail to see whey the concept of fraud or
misrepresentation is being brought in such situations. The
question to be asked is whether excess money has been paid or
not, may be due to a bona fide mistake. Possibly, effecting excess
payment of public money by the government officers may be due
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to various reason like negligence, carelessness, collusion,
favouritism, etc. because money in such situation does not belong
to the payer or the payee. Situations may also arise where both
the payer and the payee are at fault, then the mistake is mutual.
Payments are being effected in many situations without any
authority of law and payments have been received by the
recipients also without any authority of law. Any amount
paid/received without the authority of law can always be
recovered barring few exceptions of extreme hardships but not as
a matter of right, in such situations law implies an obligation on
the payee to repay the money, otherwise it would amount to
unjust enrichment.

16. The appellant in the appeal will not fall in any of these
exceptional categories, over and above, there was a stipulation in
the fixation order that in the condition of irregular/wrong pay
fixation, the institution in which the appellants were working
would be responsible for recovery of the amount received in
excess from the salary/pension. In such circumstances, we find no
reason to interfere with the judgment of the High Court. However
we order that excess payment made be recovered from the
appellants salary in 12 equal monthly instalments.”

This Court is of the considered opinion that the order
passed by the respondents does not warrant any interference.
However, the fact remains that the respondents have not
filed any document to demonstrate before this Court that the
petitioner has given an undertaking in the matter of pay
fixation while higher pay scales were granted under the time
bound upgradation Schemes. The petitioner and other
identically placed persons are retired employees who have
retired from Class 3 posts and the recovery is bound to cause
undue hardship to the retired employees.

Resultantly, in the light of the judgment delivered by
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the Hon'ble Apex Court in the case of State of Punjab and

others Vs. Rafig Masih (supra), recovery ordered by the

respondents is hereby quashed. However, pay fixation is
upheld. The petitioner shall be entitled for all terminal dues
and other dues keeping in view the order dt. 18/3/2016. The
present Writ Petition stands partly allowed.

A copy of this order be placed in the record of the

connected Writ Petitions.

(S. C. SHARMA)
JUDGE



