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Per D.N. Patel, J.:

1. Present interlocutory application has been preferred by appellant no. 1,

namely, Upendra Ram for suspension of sentence awarded to him by the learned

trial court, mainly for the offence punishable under Section 302 to be read with

Section 34 of the Indian Penal Code.

2. We have heard learned counsel for both the sides and looking to the

evidences on record, it appears that there is, prima facie, a case against appellant

no. 1l-accused. As the criminal appeal is pending, we are not much analyzing the

evidences on record, but, suffice it to say that:

(i) The case of the prosecution is based upon eye witnesses, who are

PW.1 and PW.2. Looking to the depositions of these two eye witnesses, it
appears that they have clearly narrated the role played by appellant no. 1
and it is alleged that weapons have been used by him in causing murder of
the deceased. The deposition given by these two eye witnesses is also
getting enough corroboration by the evidence given by PW.7-Dr. Abhay
Kumar and these evidences constitute a prima facie case against appellant
no. 1.

(ii) Previously also, twice the prayer for suspension of sentence of the
very same appellant was rejected by this Court vide order dated 20™ June,
2007 and 10™ February, 2010 respectively. There is no change in the
circumstance after previous rejection of the prayer for suspension of
sentence.

(iii) Learned counsel for the appellant no. 1 submitted that there is
discrepancy between ocular evidence and medical evidence. This

contention is not accepted by this Court, on the contrary, looking to the
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medical evidence given by Dr. Abhay Kumar, it appears that there is
enough corroboration to the deposition given by the eye witnesses. As the
criminal appeal is pending, we are not analyzing, in detail, that how there
is corroboration, but, suffice it to say that when skin is nearer to bone, the
injury appears to have been caused by the hard and blunt substance, but, it
can also be caused by sharp cutting instrument and nature of injury is
similar. Because of these aspects of the matter, we are not inclined to
accept the argument, canvassed by learned counsel for appellant no. 1. In
the facts of the present case, injury has been caused at the head of the
deceased. This constitute a prima facie case.

In view of the aforesaid evidences and prima facie case against present

appellant no. 1 and looking to the gravity of offence, quantum of punishment

and the manner in which present appellant no. 1 is involved in the offences, as

alleged by the prosecution, we are not inclined to suspend the sentence awarded

to present appellant no. 1 and, hence, his prayer for suspension of sentence is,

hereby, rejected.

4.

Accordingly, I.A. No. 463 of 2012 stands disposed of.

(D.N. Patel, J.)

(R.R. Prasad, J.)



