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JUDGMENT

R.SUBRAMANIAN, J.,

The husband whose petition in 0.P.No.963 of 2003 on
the file of the II Additional Principal Family Court, Chennai
on the ground of cruelty and unsoundness: of mind, was dismissed,
is the appellant before us.

2.The case of the petitioner in 0.P.No.963 of 2003 is
that the marriage took place on 20.11.1994 at Raja
Annamalaipuram,  Chennai-28. The male child-was born out of the
said marriage.

3.According to the petitioner, the respondent was
irresponsible and arrogant. She refused to do any domestic work
and she gets wup only at 9.00 a.m. in the morning. The
petitioner was thus, forced to have his breakfast in a hotel
almost everyday. He would further claim the respondent would
unnecessarily insult him and taunt him for no fault of his. It

https://hcservices.ecourts.gov.in/hcservices/



is his further case that the respondent would suddenly disappear
from the marital home without informing the petitioner. On one
occasion, she called his office from the Railway Station to
inform him that she is proceeding to Kumbakonam along with her

brother. The petitioner would also claim that she used to stay
away for long duration during summer vacation and other holidays
without reasonable cause. He would claim that she even beat him

up 1in the Railway Station causing embarrassment to him.
According to the petitioner, the respondent with a view to
harass the petitioner, indulged in extraordinary expenses and
she engaged two servants for a three member family. She was
also responsible for hiking up the telephone bill by making
unwanted calls. As a consequenceof this, the petitioner had
suffered loss of face and reputation. Tt is further stated that
the respondent indulged in deliberate acts 'y intended to lower
the dignity and.esteem of the petitioner .and she made false
complaints to his superiors which had caused him severe mental
depression.

4 :During - September 2000, it 1is claimed, that the
respondent left the matrimonial house and went to Coimbatore for

over one month on the pretext of learning vyoga. In fact, she
had to be practically dragged back to Chennai, because of that
she suffered mental setback for more than one year. To sum up,

the petitioner had claimed that the respondent had a sadistic
nature and by her conduct, she had caused severe mental agony
and trauma, to the petitioner. Claiming that this abnormal
behavior of the respondent caused mental cruelty, the petitioner
had sought for divorce.

Though unsoundness;, of mind was made a ground for divorce
Mrs.Geetha Ramaseshan, learned counsel appearing for appellant
fairly states that she is not pressing the said ground

5.The respondent/wife resisted the claim for divorce
contending that the allegations relating to mental cruelty are
false and that it has been raised by the petitioner only with
the view to obtain divorce so as to enable him to contract
second marriage with another woman. She would also claim that
the brothers and sisters of the petitioner ill treated her and
forced her to get out of the house. She would claim she is a
dutifull wife and. that her son Jayasurya knows that she is the
key pin and the petitioner's role .is zero. She would also
state that she used to take tuitions and used to prepare lunch
and breakfast at 7 a.m. She would also claim that she was a
Mathematics Teacher in Sivaswamy Kalalaya before the child was
born and she quit the Jjob after the child birth. She would
further claim that she had been taking home tuitions and earned
reasonably to run the family, contributing entire income to the
family. The only domestic work done by the petitioner was,
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according to her, to drop the child in the school only in the
morning.

6.The respondent would further claim that the
petitioner would wuse all costly ©perfumes, cosmetics and

purchased several dress items for his use. She would claim that
the petitioner's earnings was spent for his personal make up
only. The respondent would further contend that the petitioner

had compelled her to sign in blank papers and sometime later, he
forced her to write that she was not interested in married life.

She had also stated that she received anonymous calls from
well wishers who warned her stating that the petitioner is
roaming with another lady which made her upset. She would claim

that on so many occasions, the petitioner devised methods to
drive her and the child from the matrimonial home but they were
saved by the divine power. The respondent. would also contend
that the petitioner would return home very late, at times, even
2 a.m, or 3 a.m. Once when the respondent and the child were
away, the petitioner locked the front door-with' a different lock
and left the house. She and the child could not enter the
house. After having waited till 3 a.m, in the morning, she had
to request the neighbour to call her brother over-phone and they
went to her brother's house. The respondent would aver in the
counter that there were rumors and gossip that the petitioner
is going about in the streets with a lady named 'Kripa'.

7.According to the respondent, the petitioner and the
said Kripa ' had - met in a place called Hindu Social Welfare
Centre. She would also claim that the said Kripa is a divorcee.
She had in fact alleged that the parents of Kripa were waiting
for her to come and discuss the issue, with them as they felt
ashamed about their daughter's association with the petitioner.
She would also claim that the higher authorities in the Hindu
were also expecting her complaint and the petitioner was
transferred to Trivandrum to prevent any further mishaps, since
it is claimed by the respondent that the lady by name Kripa
belongs to the family of the employer of the petitioner. It is
also stated in the counter statement that the grand mother of
Kripa had cursed the character of the petitioner and the
respondent was even informed that the petitioner and the said
Kripa were living together in a rented house after sunset. The
respondent would 'also claim that both the petitioner and the
respondent attended 'yoga classes. and. as disciple of Sri Jaggi
Vasudev, she had to go to Coimbatore to learn Yoga. At some
point of time, according to the respondent she did not get
proper sleep resulting in her being treated by a psychiatrist.
She would claim that there was no prolonged treatment and denied
the allegations that she is mentally unsound. With a wview to
drive the respondent out of the house, the petitioner had
disconnected the telephone and has stopped paying the rent for
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the house. On the aforesaid contentions, the respondent sought
dismissal of the divorce petition before the Family Court.

8.The petitioner had examined himself as PW-1 and

marked as Ex.P-1 to P-10. The respondent had examined herself
as RW-1 and had examined four other witnesses. She also filed
Ex.R-1 to R-18. On consideration of the oral and documentary

evidence, the Learned Family Judge had concluded that the
petitioner had not made any of the allegations of cruelty and
had dismissed the petition for divorce.

9.The Petitioner had also filed 0.P.No.967 of 2003

seeking custody of the child. The same has also been dismissed
by a common order. It is now stated that the child attained
majority. Therefore, the question of custody does not survive

and there 1is no. appeal against the dismissal of the petition
for custody in 0.P.No.967 of 2003 before us.

10.We heard Ms.Geetha Ramaseshan, learned counsel for
the appellant, Mr.S.Kalyanaraman, learned  counsel for the
respondent.’' Perused the pleadings and the evidence on record.

The following points emerge for consideration in the
appeal.

1) Whether  the petitioner has made out the case of
cruelty so as to enable him to . get a decree of divorce on the
ground of mental cruelty.

2)Whether the subsequent events namely, the
allegations made 1in the counter affidavit by the respondent
against the petitioner and the oral evidence in the form of RW's
1 to 5 would enable the petitioner to obtain a decree for

divorce on the ground of the mental cruelty.

11.Ms.Geetha Ramaseshan, learned counsel for the
appellant, would strenuously contend that the statements made in
the counter as well as the evidence tendered by RWs 1 to 5 who
had, made an unsubstantiated allegations of immorality against
the petitioner, claiming that he was in fact living in adultery
with one Kripa would by itself amount to mental cruelty. The
learned counsel drawing support from the decision of the Hon'ble
Supreme Court reported in [2014] 7 SCC 640 [Malathi Ravi,M.D.
-vs- B.V.Ravi,M.D], would  submit ~that  the allegations in the
counter statement which are to the effect that the petitioner
was transferred to Trivandrum and was eventually forced to
resign from his Jjob because of the complaints made by the
respondent and the oral evidence of the respondent herself and
the four witnesses examined on her side would by itself
constitute enough mental cruelty to enable him to seek divorce.
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12.Ms.Geetha Ramaseshan, learned counsel

for the

appellant would draw our attention to the observations of the

Supreme Court

run as follows:

“28. The learned counsel for the appellant
has urged with vehemence that when
dissolution of marriage was sought on the
ground of desertion alone, the 1issue of
mental cruelty can neither be raised nor
can be addressed to. Regard being had to
the said submission, we are constrained to
pose the question-whether in a case of the
present nature . we should “wrequire the
respondent husband to amend the. petition
and direct - the learned Family .Judge to
consider ™ the issue o0of mental cruelty or
should:we -ignore the fetter of technicality
and . consider the pleadings and . evidence
brought' on record as well as the subsequent
facts 'which are incontrovertible = so "~ that
theylis, is put to rest. In our considered
opinion~the issue of mental cruelty should
bel addressed to by this Court for the 'sake
of doing complete Jjustice. We think, it is
thebounden duty of this Court todo so and
not™ ttoweleave (theivsparties to . Light= the
battle' afresh after expiry of= thirteen
years of litigation. Dealing with the plea
of ‘mental cruelty which is perceptible from
the material on record would not affect any

substantive right of the appellant. It
would be only condoning a minor technical
aspect. Administration of Jjustice provokes

our Jjudicial conscience that it is a fit
case where the plenitude of power conferred
on this Court under Article 142 deserves to
be invoked, more so, when the ground is
statutorily permissible. By such exercise
we are certain that it would neither be
supplanting the substantive law nor would
it 'be building a structure which does not
exist. It would be logical to do so and
illogical to refrain from doing so.”

made in paragraph 28 of the said judgment, which

Observing so, the Hon'ble Supreme Court proceeded to deal with

mental
Saxena

cruelty in the said case after referring to
.V.

Pankaj Pandit reported in (2006)3 SCC 778

as follows:-
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“"31. It is settled by a catena of decisions
that mental cruelty can cause even more
serious injury than the physical harm and

create in the mind of the injured
appellant such apprehension as is
contemplated in the section. It is to be

determined on whole facts of the case and
the matrimonial relations between the
spouses. To amount to cruelty, there must
be such wilful treatment of the party which
caused suffering in body or mind either as
an actual fact or by way of apprehension in
such a manner as to render the continued
living together . of spouses . harmful or
injurious having regard to the
circumstances of the case.

In Samar Ghosh =vs- Jaya Ghosh, reported in (2007) 4 ScC 511,
the Hon'ble Supreme Court had given certain illustrations from
which an interference of mental cruelty could be drawn. The
sald examples are as follows:

N (1) On consideration of complete
matrimonial life of the parties, acute
mental pain, agony and suffering as would
not~ make possible . for the partiess to. live
with each other could come within the broad
parameters of mentalicruelty.

(1i)On comprehensive appraisal of the
entire matrimonial 1life of the parties, it
becomes abundantly clear that situation is
such that the wronged party cannot
reasonably be asked to put up with such
conduct and continue to live with other
party.

(iv)Mental cruelty i1s a state of mind. The
feeling of deep anguish, disappointment,
frustration 1in one spouse caused by the
conduct of other for a long time may lead
to mental cruelty.

(vii)Sustained reprehensible conduct,
studied’ neglect, indifference ~or  total
departure from . .the .normal standard of
conjugal kindness causing injury to mental
health or deriving sadistic pleasure can
also amount to mental cruelty.

(x) The married life should be reviewed as a
whole and a few isolated instances over a
period of years will not amount to cruelty.
The 1ill conduct must be persistent for a

https://hcservices.ecourts.gov.in/hcservices/



fairly lengthy period, where the
relationship has deteriorated to an extent
that because of the acts and behaviour of a
spouse, the wronged party finds it
extremely difficult to live with the other
party any longer, may amount to mental
cruelty.

(xiv)Where there has been a long period of
continuous separation, it may fairly be
concluded that the matrimonial bond 1is
beyond repair. The marriage Dbecomes a
fiction though supported by a legal tie.
By refusing to sever that tie, the law in
such cases, does not serve the sanctity of
marriage; on the contrary, it shows scant
regard: for the feelings and emotions. of the
parties. In such like situations; it may
lead to mental cruelty.”

Again in para 99 and 100 of the said Jjudgments, the
Supreme Court has observed as follows:

“99.The human mind 1is “extremely
complex~ and human behaviour 1is.. equally
complicated. Similarly human ingenuity-has
no _ bound, therefore, to assimilate - the
entire human behaviour in one definition is
almost impossible. What dis cruelty in" one
case.rmay. not amount  to  cruelty=in.“other
case. The concept of cruelty differswfrom
person to person depending upon his
upbringing, level of sensitivity,
educational, family and cultural
background, financial position, social
status, customs, traditions, religious
beliefs, human values and their wvalue
system.

100.Apart from this, the concept of
mental cruelty cannot remain static; it is
bound to change with the passage of time,
impact of modern culture through print and
electronic media and value system, etc.
etc. What may be mental cruelty now may
not 'remain a mental cruelty after a passage
of time or vice versa. There can never be
any straitjacket formula or fixed
parameters for determining mental cruelty
in matrimonial matters. The prudent and
appropriate way to adjudicate the case
would be to evaluate it on 1its peculiar
facts and circumstances....”
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13. From the above decisions of the Hon'ble Supreme
Court, the following ©principles could be deduced. The
expression cruelty has a inseparable nexus with the human
conduct or human behaviour. The decree of conduct which may
amount to cruelty will wvary according to the social strata or
the milieu to which the parties belong. At times their ways of
life, relationships temperaments and emotions that have been
conditioned Dby their social status also play a very important
role.

14. Keeping the above guiding factors in mind, let us
now analyze the case on hand. The averments 1in the counter
already extracted would show that the respondent/wife had made
very serious allegations of adultery against the petitioner.
Though she would claim in her evidence that she came to know of
it from wvarious = sources including the . employer of the
petitioner, the fact that she had made those allegations and
has also supported the same in her evidence as RW-1. She would
claim that the petitioner would dress extravagantly and use
perfumes. Thatghdomestic electronic items like Fridge,
Television were purchased by her. She would depose that she
received anonymous calls stating that the petitioner has got
illicit intimacy with another women. She would further claim
that several other people on their own, came and-told her that
the petitioner has got illicit relationship with one Kripa. The
following are-the extracts of the evidence relating to the said
allegations:-

RWl-wife of the petitioner :-
Y1) oerg BLals mesmeT  Hrer  elemis s Curs  URT  STLNS
aumg  Spur  earm  Quew Cerr(h) 26T SemaImS @ — @STLTU

@wms Emal 6T6TT M) Guireor dp oo IF & Qi gleow

QEmenT G &6
2) eer  &Cersfl . Qserf, @t Qerrm sCsTafl  STTL &,  ereT
DI6OT TOTET  QI6UTIE SHITMIIGwTe  @euT Sor  QEer M &mUT 6L 1960
Qeer mi sTar  Seworeueny UM nf)  CuETT 6T .
3) S\mumadlsr g Smur Qs g gl gl smev 6T6oT M)
Qe eorT &6 LTS 8T &8 Spm&uL 6 Qe slmmr 6T60T M)
sTeot oI GLo Qs menr eorm &6 . Cugs QS UTLlp  6T6T  SEmTRIHLD
Spuraus - @rey, Crrgldw sefurs Cum em oG ums s G
GUUSTSML ok  Smis) @HUUSTEaLD - QETeT T &6 .

RW-2 Kamatchi, sister of the respondent had deposed as follows:
Y1) ear sulluflr  weverefl SST Coume QEWWL  IAINGS Sl
@@ Qe  GmeuETT WT  6TeOT LIGUT Couemev  Qeuwi gmm. SIRUHS &
LGS S SLOTET  QUTT & 60 & &6TT60 QM @0k e
2 6T 6T . oS U IWT ohs SEMmN st G 6ub gl eTer

gl wosmeliln srer g s .
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2) @rs  us &N msullw Coumed  Q&wiw, Lo Smur  eTew
Quemer sy 6T LEISTIHS & OQsTLru, @nmuusts Gt aflul GLTw.
Smur @ g CQeusur  Geer Ly Cousme Qawi g .

RW-3, who claims to be the father-in-law of the elder sister of
the respondent, had deposed as follows:

1) 2002-g40 e ger  @oiSuie  @GEHTET  [ETET  9jeuT Ser
oL O & Qe mGum g GBI TLIGTDT 6o Ql_brr e lloTemel (T
Qo garalw  ms6wws &  Cur@uuy  Cs L. oer  Coum g
Quens Geoorm(®  @QBTLTL, @GUUSTSALL — YFETTR  FHTD & SLTS
ofod) QaTeT s HTE  MEHOWWS &I CaL LT .
2) e 6ilum @ usss sl  aflsEw  Sour aarn Quetr @ 8l
ug &M e &ufe Cousmev ~ Qi Lsum GNUETITLETaS @ — QemLmu
OBESS. ome hrar utlg & @ms &Cmer . @rsomr @ Gumo
gorors  Germ g  Gudls  Qemaur () QT meM& . HTET . UMT S G
2 a1 Geren . GifluTmTusTen sl sCsmen  GQlew eur . 6T60T Gl
WS | GAUGTTTUsTE T BLales s sfluik e 6Temr g Gamev o
o 6 6T .
Rw-4, who 1s the cousin of the respondent had deposed as
follows:
1. wasmrr @@ Quer Carr® S Ll L Saoryw  Sreve 7.45-8  Logw)
Semefl  UsHS S  oerar o6 eCEwT  Cemalws @  @GaImLL
Comm &l UG SMS HTET LM LTT & & o 67 Gomenr . . [BTes - &korpLo
smfl GWL Gevow  Curg mTeT  UMTS & 2 61 Gameor . 2000
ST e ST T s @mans  Corallys @ CeTh &l ks
Brer  umr & Gg e .
2. mwur 6, Coauptemr Gsmeiw  osmer @@ elllm@ 2001
g &l LEISTIT - Uoweon  SES el 08 Ger Q&6T MemSLL,L0
LYUIWD  ESMSW,  SGUT ererm  Quemr Georr (R Cemm & Smeo
ST &b SMSIL,D Erer  unm & Ggeor . BT 60T y ool &
GQreomatud)  Heow  Cus  Yumels sCurg  Ooromatud) oL gy U
SIS QG 58I-
3. @ mmer  mrer  Cuaumtser  Qemel  earer  o@mg Seutlio
G mes E OeamCurg  oms 6-ag  Bour el ke - GQser m,
HTer  @miE y oo, @ FUWIBTTTLGTTET 6Tl L6UT &6T  @EIE @)
& ST SOTr AT M HmeT aflemflg G 6 . BNGS ~ Qeur
GFWBTTMLGTTe 60T LiguT oo Comunug sTmE S o S
gm&) @me &I eTer M, SMIL, EWMTES (G6T TS 2 6T 6T 6(T
Quer  9CITH @EMUUSTS Q&6 T &6 . BTer  QEmeT 6T Lilg
60T Gk 6w 2 _LITLOIT 60T @Li6zor G WIEBTITTILIGTT 60T

sTeur LUGTT(H @levemev eTerr M0 QlEFmenT GUTITT S 61T .
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4. BeworGu  @GETET 965 6-gw  pUur LGS @ KRG U oL
GuomL L &8 & lev oS s  Sllp  TOS s0sTET H 0 9B S
oL O& @eT  GRuETITUmTe Qe memg mmeT Ut & G g 6T

5. mmeor  &kmur ererm  Quener ememor  Crpfle  Qeer mi Cel L Gurgl  gjeuer
s @  GupTImusGerm®  emi@  Qesmimu,  @@s smgl  eter m
Qemerermr. oE& olersms mreT 5”. soflorell o Qemer Georeor .

In cross examination, the said witness has deposed as follows:-
6. eren ol em aBE & 65 Cpwr  Comalw  &omm  11,/2 & &7
T @S G . Tuou,  wole, egmul LBurg oELwre o 6T ar
6TL.UTT & SEMTe)  erer UsuflLio S e Qun Cmerr . eTeor 6L 1o &
our 50uTyg Coaumrgar Gsmalle  osmer wLHs sy  QsTLTE &
e wes @ Oae Cousr . o @ orsturg  erer.  omAUTCrTE
o CLmafln  Qae Gouer .

RW-5, one Rangasamy, who claims to be a family friend of the
petitioner has deposed as follows:-

1 Gfwrrmmuarer. @5 & us gis meule  gar  Heow Gt s &U
e LI TTng &% gIreor  sTeo a0 @ PUmTTmUswTesr e GQlswor Gemorm(®)
QarLru, - Gomsr @ oouCam® &n ol aumasTs Gsmer arrr.  9gun o)
5T 60T éyr solorelln  eflemfis s  Gurgl  ouy  QErmID @ me
6TEO MW . [ETEID . GBI TILGTT6TemenT ) & QLI 06Tl — LT & &
@ms s16mer . G PWGTTmwEsDT6ofk Lo 3% & Quetor Gemorr(®  6renT
sm oot et M Erer CoL sefl . oBm @  6TeTS (E  emL U
o8 & afle 6.

2. brr aolom @6 & Seesn  Qgear m @ upTrTusmTeer Un @) usTT
Qere el 2 afl Qeuiw  Qsrerearrr  g@ar NG SEUDT  S(HAISTH SU
Lo wrm el LT ser . @F8  oRNss Sen & 5” euoi Lo
L Os @ Osarm Meaurs uTT & & - oy Q&msT @TTT &6 . brfﬁmrﬂwrr @
B8 @ ONANSsSsNE Oserm 2 Ler GPUETTTUGmTemeT  Lomm )
ol LT &ar . oI5 STLISU 2 6T6m LM M0 URT (& FWBTTTILI6DTsmeoT
umnf) e e lo  QlEmeoT eI S . GUETTTUGTeT 2 Ler  &m ol
Quiewar o Gs e Qemrm - geur Qum G Serlio Ga1” GLgor .
SUTEsT  Sps Oumr Sgarsssrfl, efrers s SueTem  [HTE ST

RET QI QFTR O (PTG 6TeT M QSTeDT GTTT &6

15.Relying wupon the above evidence tendered Dby the
witnesses examined by the respondent, Ms.Geetha Ramaseshan,
learned counsel for the appellant would contend that if not for
anything else, the petitioner would be entitled for a decree for
devorce on the ground of mental cruelty Jjust only on the
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statements made by her in the counter affidavit and the evidence
of her witnesses extracted above. A reading of the entire
evidence of the witnesses examined on the side of the respondent
would definitely show that they were examined only to damage the

character of the petitioner/husband before the Court. The
respondent would claim that she did not give any complaint to
the employers of the petitioner. It is clear from the evidence

of RW-5, namely Rangasami, that he had helped the respondent to
lodge a complaint against her husband with his employers and on
the basis of the said complaint, the petitioner was transferred
to Trivandrum. The said witness goes on to state that many
people had told him about the conduct of the petitioner and he
himself had gone to the house of the said Kripa and spoken to
her parents. A cumulative effect of all these allegations leads
us to believe that the priority of the respondent was to some
how damage the character of the petitioner. The petitioner
deposed that he was made to quit his job forcibly, on the basis
of the complaint made by the respondent connecting him with one
Kripa. The witnesses examined on the side.of the respondent are
those who are more loyal to the respondent and all of them are
either related very closely or known to the respondent.

16.Therefore, we are of the considered opinion that
the allegations in the counter statement as well as the evidence
tendered would undoubtedly amount to mental cruelty and the
petitioner has been put to severe mental agony which would
undoubtedly amount to mental cruelty on the part of the
respondent.

17.The learned Family Judge had not take a note of the
subsequent events and the allegations. He has confined himself
to the allegations in the petition —and had come to the
conclusion that the case of cruelty has not been made out. We
are unable to subscribe to the findings of the learned Family
Judge. As already stated the question of mental cruelty is a
matter of substantive satisfaction and the degree would vary
from case to case depending upon the social and economic status
of the parties. Mr.S.Kalyanaraman learned counsel appearing for
the respondent would strenuously contend that the deposition of
the witnesses extracted above, would not amount, to cruelty and
they have only spoken the truth. We are unable. to agree with
him. A Combined reading of the depositions of RW's 1 to 5 as
well as the Cross examination of + the ©petitioner would
undoubtedly 1lead to the conclusion that the object of the
respondent was not only to defend claim for divorce, but also to
malign the petitioner to the maximum possible extent. This
according to us would certainly amount to mental cruelty
entitling the petitioner to a decree for divorce dissolving the
marriage between the petitioner and the respondent on the said
ground.
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18.In view of the above discussion we are constrained
to set aside the judgment and decree of the Trial Court, viz.,
learned IT Additional Judge, Family Court, Chennai, dated
30.06.2006 made in O0.P.No.963 of 2003.

19.Accordingly, the Civil Miscellaneous Appeal 1is
allowed and the order passed Dby the Court below, in
OP.N0.963/2003 dated 30.06.2006, is hereby set aside. No costs.
Sd/-
Assistant Registrar (CS II)

//True Copy//

Sub Assistant Registrar
KP

To

1.The Judge,
IT Additional Family Court,
Chennai.

2.The Section Officer,

V.R.Section,
High Court, Madras 104.

+lcc to Ms.Geetha Ramaseshan, Advocate, S.R.No.71127
+lcc to Mr.S.Kalyanaraman, Advocate, S.R.No.70338
C.M.A. No.1377 of 2007

CNR (CO)
CA(02/03/2017)
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