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HIGH COURT OF JAMMU & KASHMIR 

AT JAMMU 

SWP No.1947/2015, MP No.1/2015 

                             Date of order: 21.12.2016 
 

Parshotam Kumar Sharma  vs.  State and ors. 

Coram:             

  Hon’ble Mr. Justice Alok Aradhe, Judge 

Appearing counsel: 

For the petitioner/appellant(s) : Mr. D C Raina, Sr. Advocate with Mr. 

Manik Mahey, Advocate. 

For the respondents     : Mrs. Seema Shekher, Sr. AAG. 

   

1)  Whether to be reported in   Press, Media       :  Yes/No. 

2)         Whether to be reported in Digest/Journal       :  Yes/No. 

  In this writ petition preferred under Article 226 of the 

Constitution of India read with Section 103 of the Constitution of 

the State of Jammu and Kashmir, the petitioner inter alia seeks 

quashment of order dated 30.06.2015 by which respondents in 

purported exercise of powers under Article 226(2) of the Jammu 

and Kashmir Civil Services Regulations (hereinafter referred to as 

‘Regulations’) have compulsorily retired the petitioner in public 

interest. The petitioner also seeks a direction to the respondents to 

permit the petitioner to continue as Village Level Worker and to 

accord him all consequential benefits.   

2. The facts leading to filing of the writ petition briefly stated are that 

the petitioner at the relevant time was holding the post of Village 

Level Worker and was posted at Block Ghat, Doda. The petitioner 

was served with the impugned order dated 30.06.2015 by which 

the petitioner was retired in public interest after rendering 22 years 

of service, with effect from 01.07.2015. The State Government with 

a view to weeding out the dead wood and in order to maintain a 

high standard of efficiency in the State services, constituted a 
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Committee to consider the cases of the officers/ employees for 

premature retirement. The sanction to the aforesaid Committee 

was granted on 20.05.2015 by the State Government. The 

Committee held its meeting on 21.05.2015 in which the Committee 

in the backdrop of Article 226(2) of the Regulations considered the 

records of the employees as well as the records regarding 

involvement of government employees in corrupt services. In 

addition, the cases in which First Information Reports have been 

registered and investigation is either under way or has been 

completed were also placed before the Committee. The Committee 

thereafter again met on 25.05.2015 and Administrative Secretaries 

of concerned Departments were co-opted as members with regard 

to cases pertaining to the department.  

3. The Committee decided the cases of each department separately. 

Inputs with regard to services particulars were obtained from the 

Administrative Department, as it was found by the Committee that 

in some cases, the details are incomplete. The Committee also 

observed that Annual Performance Reports (for short ‘APRs’) of the 

officers/employees are also required to be examined. The meeting 

of the Committee was adjourned to 11.06.2015 and on the said 

date, the Committee examined the available APRs which were 

incomplete. The Committee finally met on 26.06.2015 and 

considered the cases of officers/employees including that of the 

petitioner. The Secretary to the Government, Department of Rural 

Development and Panchayati Raj participated in the meeting as co-

opted member. The Committee on consideration of the record of 

the petitioner concluded that the petitioner does not enjoy good 

reputation in public due to consistent conduct over a period of time 
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and also found that petitioner by indulging in corrupt practices has 

amassed disproportionate assets to the tune of Rs.7,10,022.49/-. It 

was further found by the Committee that First Information Report 

namely FIR No.22/2007 under Section 5(1)(e) read with Section 5(2) 

of J&K Prevention of Corruption Act, Samvat 2006 at Police Station 

VOJ was registered against the petitioner, and the State 

Government by an order dated 24.01.2015 had accorded sanction 

for prosecution of the petitioner. The Committee also noticed that 

APRs of the petitioner for the period 2000-2001 to 2009-2010 are 

not available, whereas the APRs from 2010-11 to 2012-13 are 

incomplete. It was further found that APRs of the petitioner for the 

year 2013-14 and 2014-15 are not available. The Committee 

thereupon came to the conclusion that the petitioner has outlived 

his utility for the public and has bad reputation and has indulged in 

corrupt practices. Accordingly an order dated 30.06.2015 was 

passed by which the petitioner was compulsorily retired in public 

interest. In the aforesaid backdrop, the petitioner has approached 

this Court. 

 

4. Learned Senior Counsel for the petitioner submitted that the 

impugned order is not simpliciter in character but is punitive. It is 

further submitted that the impugned order is a result of gross non 

application of mind inasmuch as the entire service book as well as 

APRs of the petitioners have not been examined and the impugned 

order has been passed merely in view of the fact that First 

Information Report has been lodged against the petitioner. It is also 

submitted that the impugned order is actuated with malice in law 

as well as in facts. In support of aforesaid submissions, learned 
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Senior Counsel for the petitioner has placed reliance on the 

decisions in the case of Muhammad Yousuf Bhat vs. State of J&K 

and ors passed in SWP No.1606/2015 dated 11.11.2016 and in the 

case titled Shamim Ahmad Laharwal vs. State and anr. passed in 

SWP No.1381/2015 dated 13.12.2016. 

5. On the other hand, learned Senior Additional Advocate General for 

respondents has submitted that the State Government from time to 

time reviews the performance of its officers/officials on completion 

of either 22 years of service or on completion of 48 years of service 

in exercise of powers under Article 226(2) of the Civil Services 

Regulations. It is further submitted that a Committee was 

constituted which has considered the case of the petitioner 

individually. The petitioner was involved in the case of 

disproportionate assets and the First Information Report was 

lodged against him by the Vigilance Organization which is a limb of 

the State Government. It is also pointed out that First Information 

Report was lodged against the petitioner after the enquiry. It is 

further submitted that order of compulsory retirement is not penal 

in nature inasmuch as the petitioner shall be entitled to all service 

benefits. It is further submitted that the First Information Report 

was lodged against the petitioner after sanction was accorded by 

the State Government after examining the entire material which 

was produced by the State Government and the charge sheet 

against the petitioner has been filed. It is also submitted that on the 

basis of material available on record, the Committee has formed an 

opinion that petitioner has amassed wealth beyond his known 

source of income and information with regard to his integrity was 

formed with regard to inputs received from various sources. It is 
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also submitted that powers under Article 226(2) of the Regulations 

flow from Article 310 of the Constitution of India i.e. Doctrine of 

Pleasure and the petitioner has no legal right to continue in 

employment up to the age of superannuation. It is further 

submitted that it is within the domain of the State Government to 

retire an employee in public interest in exercise of powers under 

Article 226(2) of the Regulations and the employee has no vested 

right to continue. It is also submitted that the decision in question 

has been taken bona fide and no mala fide has been alleged in this 

case. It is further submitted that the scope of judicial review with 

regard to the decision of an employer to compulsory retire an 

employee in public interest is limited and is confined to cases where 

the order is passed on either no evidence or suffers from the vice of 

non application of mind or is totally perverse. It is further submitted 

that decision of the Committee is not required to be thesis. In view 

of her submissions, learned Senior Additional Advocate General has 

placed reliance on decisions of the Supreme Court in the case of 

Dinesh Chandra Sangma vs. State of Assam and ors, 1978 AIR 17, 

Posts and Telegraphs Board and others vs. C S N Murthy, (1992) 2 

Supreme Court Cases 317, Jugal Chandra Saikia vs. State of Assam 

and another, (2003) 4 Supreme Court Cases 59,  Rajasthan State 

Road Transport Corp. and others vs. Babu Lal Jangir, AIR 2014 

Supreme Court 142. 

 

6. I have considered the submissions made by learned counsel for the 

parties and have perused the record. Article 226(2) of the 

Regulations reads as under:  

“226(2). Notwithstanding anything contained in these 
Regulations Government may, if it is of the opinion that it is in 

the public interest to do so, require any Government servant 
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other than the one working on a post which is included in 

Schedule II of these Rules, to retire at any time after he has 

completed 22 years/ 44 completed six monthly periods of 

qualifying service or on attaining 48 years of age; provided that 

the appropriate authority shall give in this behalf a notice ( in 

one of the forms prescribed in annexures A and B hereto as 

the case may be), to the Government servant at least 3 months 

before the date on which he is required to retire or 3 months 

of pay and allowance in lieu of such notice. Such a Government 

servant shall be granted pensionary benefits admissible under 

these rules on the basis of qualifying service put in by him on 

the date of such retirement.” 

 

7. Before proceeding to deal with the matter on merits, at this stage it 

is apposite to take notice of well settled legal principles with regard 

to compulsory retirement in public interest. The Supreme Court 

while dealing with scope of Judicial Review in such cases has held 

that when an order of compulsory retirement in public interest is 

challenged before the Court, its validity depends upon its being 

supported by public interest. The State must disclose the material 

so that the Court may be satisfied with the order is not bad for want 

of any material whatever which to a reasonable man may 

reasonably instructed in law is sufficient to sustain, the ground of 

public interest. The Court is confined to examination of the material 

merely to see whether a rational mind may conceivably be satisfied 

that compulsory retirement of the officer concerned is necessary in 

public interest. (See Baldev Raj Chadha vs. Union of India and 

others, (1980) 4 SCC 321). In the case of Baikuntha Nath Dass and 

another vs. Chief District Medical Officer, Baripada and another, 

(1992) 2 SCC 299, it was held that opinion of the authority regarding 

compulsory retirement is subjective satisfaction of the authority 

which has to be formed on the basis of entire record of service and 

the order of compulsory retirement does not amount to 

punishment. The principles of natural justice are not required to be 
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observed while passing an order of compulsory retirement. The 

order of compulsory retirement is subject to judicial review only on 

the ground of mala fides, arbitrariness and perversity. The Supreme 

Court after detailed deliberations summarised the following legal 

principles: 

“(i) An order of compulsory retirement is not a punishment. 

It implies no stigma nor any suggestion of misbehaviour. 

(ii) The order has to be passed by the government on 

forming the opinion that it is in the public interest to 

retire a government servant compulsorily. The order is 

passed on the subjective satisfaction of the government.  

(iii) Principles of natural justice have no place in the context 

of an order of compulsory retirement. This does not 

mean that judicial scrutiny is excluded altogether. While 

the High Court or this Court would not examine the 

matter as an appellate court, they may interfere if they 

are satisfied that the order is passed (a) mala fide or (b) 

that it is based on no evidence or (c) that it is arbitrary – 

in the sense that no reasonable person would form the 

requisite opinion on the given material; in short, if it is 

found to be a perverse order. 

(iv) The government ( or the Review Committee, as the case 

may be ) shall have to consider the entire record of 

service before taking a decision in the matter – of course 

attaching more importance to record of and 

performance during the later years. The record to be so 

considered would naturally include the entries in the 

confidential records/character rolls, both favourable and 

adverse. If a government servant is promoted to a 

higher post notwithstanding the adverse remarks, such 

remarks lose their sting, more so, if the promotion is 

based upon merit (selection) and not upon seniority. 

(v) An order of compulsory retirement is not liable to be 

quashed by a Court merely on the showing that while 

passing it uncommunicated adverse remarks were also 

taken into consideration. That circumstance by itself 

cannot be a basis for interference. 

 

8.  The Supreme Court once again in the case of State of Gujarat vs. 

Umedbhai M. Patel, (2001) 3 SCC 314, crystallized the legal 

principles as follows: 
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(i) Whenever the services of a public servant are no 

longer useful to the general administration, the 

officer can be compulsorily retired for the sake of 

public interest. 

(ii) Ordinarily, the order of compulsory retirement is not 

to be treated as a punishment coming under Article 

311 of the Constitution. 

(iii) For better administration, it is necessary to chop off 

deal wood, but the order of compulsory retirement 

can be passed after having due regard to the entire 

service record of the officer. 

(iv) Any adverse entries made in the confidential record 

shall be taken note of and be given due weightage in 

passing such order. 

‘(v) Even uncommunicated entries in the confidential 

record can also be taken into consideration. 

(vi) The order of compulsory retirement shall not be 

passed as a short cut to avoid departmental enquiry 

when such course is more desirable. 

(vii) If the officer was given a promotion despite adverse 

entries made in the confidential record, that is a fact 

in favour of the officer. 

(viii) Compulsory retirement shall not be imposed as a 

punitive measure. 

 

9. The Supreme Court in the case of Madhya Pradesh State 

Cooperative Dairy Federation Limited and another vs. Rajnesh 

Kumar Jamindar and others, (2009) 15 SCC 221 held that law 

relating to compulsory retirement in public interest is no longer Res 

Integra. The provision has been made principally for weeding out 

the dead wood and an order of compulsory retirement in public 

interest can be made subject matter of judicial review on the 

grounds namely when it is based on no material, when it is 

arbitrary, when it suffers from the vice of non application of mind 

and when there is no evidence to support the case. It is well settled 

legal principle that verbal complaints or enquiries would constitute 

relevant material on the basis of which APRs indicating the integrity 

of the officer is doubtful can be recorded. (See Rajendra Prasad 
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Verma and others vs. Lieutenant Governor (NCT of Delhi) and 

others, (2011) 10 SCC 1.) An order of compulsory retirement is 

neither punitive nor stigmatic. It is based on subjective satisfaction 

of the employer and is amenable to interference if it suffers from 

mala fide, perversity, arbitrary. (See, Rajasthan State Road 

Transport Corporation and others vs. Babu Lal Jangir, (2013) 10 

SCC 551). It is equally well settled legal proposition that entire 

service record of an employee is required to be scrutinized for 

adjudging his justification of continuance in service. (See Punjab 

State Power Corpn. Ltd. Vs. Hari Kishan Verma,  (2015) 13 SCC 

156).  

10. The Supreme Court in the case of State of Gujarat and another vs. 

Suryakant Chunilal Shah, (1999) 1 SCC 529 has held that services of 

dishonest and corrupt officers should be dispensed with in public 

interest. It has further been held that efficiency and honesty of an 

officer has to be assessed on the basis of material for which 

confidential reports are an important input. Mere involvement of 

an employee in criminal case or pendency of criminal case in itself 

does not sufficient to compulsorily retire an employee in public 

interest. It has further been held that Review Committee exceeded 

its jurisdiction in doubting respondent’s integrity on the basis of 

pending criminal cases when there was no indication of doubtful 

integrity in the confidential reports. The aforesaid decision was 

considered and was explained by the Supreme Court in the case of  

Jugal Chandra Saikia vs. State of Assam and anr, (2003) 4 SCC 59, 

in which it was held that in the case of Suryakant Chuni Lal Shah 

(supra), there was no material before the Review Committee 

inasmuch as there were no adverse remakrs in the Character Roll 
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entries, the integrity was not doubtful at any time and the 

Character Roll entries subsequent to respondents promotion to the 

post of Assistant Food Controller (Class-II) were not available. In the 

aforesaid circumstance, it was held that the compulsory retirement 

in the case of Suryakant Chunilal Shah (Supra) was bad. A Division 

Bench of this Court in State of Jammu and Kashmir and others vs. 

Janak Singh, 2010 (4) JKJ 89 (HC) in paragraph 7 has held thus:- 

“7. Whether registration of an FIR, based upon specific 

complaint, can be made basis for formulation of an 

opinion for pre-mature retirement, is an issue which is no 

longer res integra. As already stated above, formulation 

of subjective opinion on the basis of the record of the 

respondent, will be a determinative factor to 

prematurely retire him. Registration of 2 FIRs is not part 

of the service record of the respondent on the basis of 

which opinion can be formulated by the Review 

Committee. These are merely allegations which are 

subject matter of investigation/trial and cannot become 

the basis for formulation of such an opinion, as rightly 

observed herein supra that the fate of these complaints 

has to be determined by the agency which is not a part of 

the Committee. We, accordingly, hold that learned Single 

Judge was correct in rejecting the contention of the 

appellants in this behalf.” 

11. The aforesaid decision has been followed by another Division Bench 

of this Court in the case of State of Jammu and Kashmir and 

another vs. Satish Chander Khajuria vide order dated 07.10.2016 

passed in LPASW No.122/2016.   Thus from the aforesaid 

enunciation of law by the Division Bench of this Court, it is evident 

that Registration of FIR against an employee is not part of his 

service record and mere probe of certain alleged irregularities 

cannot be made a ground to retire a person compulsorily when his 

APRs entries are good and integrity is reflected in the APRs as 

beyond doubt. 
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12. On the touchstone of aforesaid well settled legal principles, the 

facts of the case in hand may be examined. The petitioner has 

annexed his APRs and service record along with writ petition in 

which he has been either graded good or excellent. The petitioner 

in his writ petition has categorically stated that there is no adverse 

entry in the service record of the petitioner. In APR of 2006, the 

following entry has been made: 

“The petitioner is obedient and hard worker. He 

deserves for promotion as soon as possible.” 

  The petitioner in Paragraph 14 of the writ petition has 

reproduced his APRs for the period 2008-09 to 2014-15 in a tabular 

form which is reproduced for the facility of reference: 

   

Sl. 

No 

General 

Assessment 

Year       

  2008-2009 2009-

2010 

2010-2011 2011-

2012 

2012-2013 2013-2014 2014-2015 

1 Knowledge of 

work 

Excellent Do Do Do Do Do Do 

2. Power of acquiring 

general 

information 

Excellent Do Do Do Good  Excellent Do 

3. Attention to detail Excellent Do Do Do Good Excellent Do 

4 Industry and 

Conscientiousness 

Good Do Do Do Good Do Do 

5 Judgment Excellent Do Do Do Good Excellent Do 

6 Speed of Disposal Excellent Do Do Do Do Excellent Do 

7 Initiative  Excellent Do Do Do Good Excellent Do 

8 Control over 

subordinates 

  N.A. Do Excellent Good  Do 

9 Relation with 

public 

Excellent Do Do Do Excellent Good Do 

10 Integrity      Good Do 

11 If the officer has 

done any notable 

work brief 

Excellent 

work under 

MGNREGA 

 The officer 

has 

implemented 

Do  Excellent work 

under 

MGNREGA 

Do 
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mention thereof 

may be made. 

Similarly if the 

officer has been 

reprimanded for 

indifferent work, 

brief mention 

thereof should be 

made 

the RDD 

Scheme 

effectively 

12 Any other remarks 

(give special 

comments on 

officer aptitude for 

special work etc 

Excellent 

work 

Do Effective, 

Hard worker, 

Dedicated 

Do The officer is 

very 

dedicated 

and 

hardworking 

Excellent work Excellent 

work under 

BRGF/SBM 

13. 2(A) “Effectiveness 
in the 

development and 

protection of 

scheduled castes 

and scheduled 

tribes 

Good work 

development 

of SC ST 

having good 

attitude 

Do    Good 

contribution on 

in 

implementation 

of SC/ST quota 

under BRGF/TSC 

scheme Very 

good 

Very good 

work for 

development 

of SCs/STs 

under BRGF 

14 Attitude towards 

scheduled castes 

and or scheduled 

tribes 

     Good  

15 Sensitivity to social 

justice 

The official is 

Hard worker 

having an 

excellent grip 

on the 

assignment 

as and when 

assigned to 

him 

Do    Good Do 

16 Ability to take 

quick and effective 

action to prevent 

and quell atrocities 

and ensure justice 

to scheduled 

castes and or 

scheduled tribes 

     Good Do 

17 Effectiveness in 

bringing about the 

development of 

scheduled castes 

and or scheduled 

tribes 

     Good Do 

 

  It is pertinent to mention here that in the return filed on 

behalf of respondents, the aforesaid stand asserted by the 

petitioner with regard to his APRs has not been denied by the 

respondents. Surprisingly enough, the respondents have taken a 
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stand in their objections that APRs of the petitioner for the years 

2001 to 2009-10 are not available and APRs for the years 2010-2011 

to 2011-2012 are incomplete. Similarly APRs of the years 2013-14 

and 2014-15 are not available. A stoic silence has been maintained 

in the preliminary objections with regard to attempts made to 

ascertain the availability of APRs for the period referred to supra, 

specially in view of the fact that APRs have been annexed with the 

writ petition. No attempt has been made to ensure that even 

incomplete APRs are made available to the Committee, complete in 

all respects. It is worth mentioning here that it is the duty of the 

respondents to maintain the APRs in view of Government Order 

dated 19.11.2001 and 29.08.2014. The practice of filing affidavit in 

support of objections without verifying the facts deserves to be 

deprecated. It is evident that affidavit in support of objections has 

also been sworn in a casual and cavalier manner and in a similar 

way, decision has been taken to compulsorily retire the petitioner. 

Thus the opinion that petitioner is a dead wood and has outlived his 

utility has been formed without taking into consideration his APRs. 

In the instant case admittedly the APRs were not placed for 

consideration before the Committee, therefore, the question of 

their consideration does not arise. It is also pertinent to mention 

here that the petitioner has been adjudged as deadwood on the 

basis of formulation of an opinion that he is a corrupt employee. In 

order words, the petitioner has not been assessed to be an 

inefficient or non performing employee. Similarly the formation of 

opinion about the integrity of the petitioner is based in view of the 

fact that First Information Report has been lodged against the 

petitioner, which is not the part of service record of the petitioner. 
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The impugned order has been passed in contravention of law laid 

down by the Supreme Court in the case of State of Gujarat and 

another supra. It is pertinent to mention here that there is no 

material on record except registration of FIR, even to prima facie 

indicate that integrity of the petitioner is doubtful. Thus the 

committee has clearly exceeded its jurisdiction in arriving at the 

conclusion about the petitioner. The formation of opinion in the 

instant case that petitioner is a deadwood, leading to passing of 

impugned order is not only arbitrary but suffers from the vice of 

non application of mind and is based on no material. 

13. The decisions relied upon by learned Senior Additional Advocate 

General are of no assistance to her as in the case of Dinesh Chander 

Sangma (supra), the Supreme Court was dealing with the case 

where the employee had sought the voluntary retirement and the 

government refused to accept the application of the employee for 

seeking voluntary retirement. In the aforesaid context, the 

observations with regard to Doctrine of Pleasure as contained in 

Article 310 of the Constitution of India were made which do not 

apply to the fact situation of the case. Besides that it is well settled 

law that if the statute prescribes to do certain thing in a certain 

way, that thing must be done in that way or not at all.              

(See Ramachandra Keshav Adke v. Govind Joti 

Chavare, AIR 1975 SC 915, Commissioner of Income Tax, 

Mumbai vs. Anjum M. H. Ghaswala and others, (2002) 1 SCC 

633). Similarly the decision relied upon by learned Senior Additional 

Advocate General in case of Posts and Telegraphs Board and others 

(supra) has no application to the fact situation of the case as in the 

aforesaid case, conclusion to compulsorily retire an employee in 

https://indiankanoon.org/doc/1986616/
https://indiankanoon.org/doc/1986616/
https://indiankanoon.org/doc/1986616/
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public interest was based on two adverse APRs. It is pertinent to 

reiterate that in the instant case, the APRs have not been taken into 

consideration at all. Therefore, the aforesaid decision is also of no 

assistance of the petitioner. Similarly, the decision in the case of 

Rajasthan State Road Transport Corp. and others (supra) is an 

authority for the proposition that the decision to compulsorily 

retire an employee has to be arrived at after considering the entire 

service record of an employee and ‘Washed Off theory’ relating to 

adverse entries does not apply to compulsory retirement. The 

aforesaid decision has also no application to the obtaining factual 

matrix of the case. Similarly, the decision in the case of Jugal 

Chander Saikia (supra) does not apply to the fact situation of the 

case as in the aforesaid case, decision to compulsorily retire an 

employee was taken on the recommendations of screening 

committee which took into account the entire records including the 

report of one man committee constituted to enquire into a scandal 

in which the appellant in the aforesaid case is involved. In the 

instant case, the decision therefore does not apply to the obtaining 

factual matrix of the case. 

14. In view of preceding analysis, the inevitable conclusion is that the 

impugned order cannot be sustained in the eyes of law. It is 

accordingly quashed. The petitioner shall be reinstated in service 

with all consequential benefits within one month from today. 

Accordingly, the writ petition is allowed.                                                           

 

(Alok Aradhe)   

                                            Judge                                       
Jammu 

 21.12.2016 
 Raj Kumar 


