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Heard Mr A R Sikdar, learned Counsel for the petitioner, Mr S C 
Keyal, learned Assistant Solicitor General of India and Mr. M. Bhagawati, learne
d Government Advocate, Assam. 

By filing this petition under Article 226 of the Constitution of
India, petitioner seeks quashing of order dated 05-01-2015 passed by the learne

d Member, Foreigners Tribunal, Goalpara in FT Case No.5646/G/2013 whereby petiti
oner has been declared to be an illegal migrant of post 1971 stream and liable t
o be deported. 

On 19-01-2016 Registry was directed to requisition the record fr
om the Foreigners Tribunal. Accordingly, the record has been received.

A perusal of the order dated 05-01-2015 as well as the case reco
rd would go to show that notice was issued by the Tribunal on 28-05-2014. On the

next date i.e. on 11-06-2014 petitioner appeared and prayed for time to file wr
itten statement. Prayer was allowed. Thereafter, petitioner took two adjournment
s for filing written statement. Ultimately written statement was filed on 09-07-
2014. Thereafter, two dates were fixed for evidence but petitioner sought for ad
journment on account of shortage of documents and illness of witness. Though pra
yer was allowed, on the last occasion petitioner was cautioned. When the case wa
s fixed on 10-12-2014 for evidence, petitioner again sought for adjournment by s
tating that he was suffering from malaria. This time the Tribunal rejected the p
rayer for adjournment and fixed 05-01-2015 for final order. Accordingly, on 05.0
1.2015, case was heard whereafter, learned Member held that since petitioner did

not adduce evidence and in view of the latest amendment to the Foreigners (Trib
unal) Order, 1964 granting of further time being not possible the petitioner was

declared to be an illegal migrant of post 1971 stream and thus liable to be dep
orted. 

Learned Counsel for the petitioner submits that due to non-furni
shing of certified copy of voters list and other documents sought to be relied u
pon by the petitioner to prove his citizenship, petitioner was compelled to seek

adjournments. On the last occasion, petitioner was really sick which prevented 
him from appearing before the Tribunal. On his being declared a foreigner, petit
ioner has been taken into custody and is now in detention. He seeks one last cha
nce for the petitioner and assures the Court that petitioner will not default. 

The proceeding before the Tribunal related to the question of ci
tizenship of the petitioner. Therefore, petitioner ought to have shown due serio
usness in contesting the proceeding. Petitioner was quite casual in his approach
. Conduct of the petitioner in seeking repeated adjournments cannot be appreciat
ed. 

However, having said that, we find that case of the petitioner w
as not decided on merit. Since under Section 9 of the Foreigners Act, 1946 burde
n of proof was on the petitioner to prove his citizenship, in the absence of the

petitioner and as the petitioner failed to adduce any evidence, the Tribunal op
ined that petitioner is an illegal migrant of post 1971 stream liable to be depo
rted.

The Tribunal may be technically correct in passing the order dat
ed 05-01-2015 but we feel that since the petitioner has now assured the Court th
at he would not default if given an opportunity and would contest the proceeding
, and taking an overall view of the matter, we feel that it would meet the ends 
of justice if one last chance is given to the petitioner. 



In view of the above, impugned order dated 05-01-2015 is set asi
de.  To enable the petitioner to appear before the Tribunal and to contest the p
roceeding, he shall be released from detention by the Superintendent of Police (
Border), Goalpara on furnishing of adequate surety to the satisfaction of the sa
id authority. 

Petitioner shall appear before the Tribunal on 21-03-2016. On su
ch appearance, the Tribunal shall decide the reference expeditiously and in acco
rdance with law. 

It is however made clear that if the petitioner does not appear 
on 21-03-2016 as directed by this Court, petitioner would not be entitled to the

benefit of this order. It is further made clear that if after his appearance on
21-03-2016 petitioner fails to adduce evidence, the Tribunal would be justified
to decide the reference ex-parte.

Registry to send down the case record forthwith. 

Writ petition is disposed of.    


