IN THE HIGH COURT OF JUDICATURE AT PATNA

Civil Writ Jurisdiction Case No.5477 of 2016
With
Interlocutory Application No.7464 of 2016
With
Interlocutory Application No. 9887 of 2016

1. Ishwar Dayal S/o Sri Bishwanath Prasad, Resident of Mohalla- Ram Krishna
Mission Lane, Langartoli, P.S.- Kadam Kuan, District- Patna

Petitioner/s
Versus

1. The State of Bihar through the Chief Secretary, Govt. of Bihar Old Secretariat,
Patna

2. The Principal Secretary, Department of Planning and Development, Govt. of
Bihar, Patna

3. The Director, Directorate of Economics and Statics, Planning and Development
Department, Govt. of Bihar, Patna

4. The Joint Director, Directorate of Economics and Statics, Planning and
Development Department, Govt. of Bihar, Patna

5. The Additional Secretary cum Chief Vigilance Officer, Rural Development
Department, Govt. of Bihar, Patna

6. The Additional Collector Patna cum Conducting Officer Departmental Inquiry,
Patna Commissionary, Patna

7. Director General, Vigilance Investigation Bureau, Bihar, Patna.

.... Respondent/s
Appearance :
For the Petitioner/s : Mr. Rajendra Narain, Sr. Adv.
Mr. Uday Pratap Singh, Adv.
For the Respondent/s : Mr. Amaresh Kumar Sinha, A.C. to G.A.1

Mr. Rajeev Ranjan Prasad, Sr.Adv.
Mr. Abhimanyu Vats, Adv.

CORAM: HONOURABLE MR. JUSTICE JYOTI SARAN
ORAL JUDGMENT
Date: 23-12-2016

Heard Mr. Rajendra Narain, learned Senior counsel for the
petitioner along with Mr. Uday Pratap Singh and Mr. Amaresh Kumar

Sinha, A.C. to G.A.1 for the State and Mr. Rajeev Ranjan Prasad and
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Mr. Abhimanyu Vats, learned counsel appearing for the Economic
Offences Unit, respondent No.7 herein.

Re: 1.A.No0.9887 of 2016

Having heard learned counsel for the parties and considering
the nature of amendment prayed, the prayer is allowed.
[.LA.N0.9887 of 2016 is allowed.

Re: C.W.J.C.No.5477 of 2016

The petitioner is aggrieved by the order of suspension bearing
Memo No. 625 dated 28.4.2014 passed by the Director, Planning and
Development Department, Directorate of Economics and Statics
whereby the petitioner has been put under suspension in exercise of
powers vested under Rule 9(1)(c) of the Bihar Government Servant
(Classification, Control and Appeal) Rules, 2005 on an institution of a
criminal case under the provisions of the Prevention of Corruption
Act, 1988 giving rise to Economic Offices, P.S. Case No. 08 of 2014.
The criminal case alleges disproportionate assets possessed by the
petitioner on his known sources of income.

Mr. Narain learned Senior counsel for the petitioner has with
reference to the suspension order submitted that it is resting solely on
the institution of the criminal case. He next refers to the circular
issued by the Department of Personnel and Administrative Reforms

dated 3.7.1986 to submit that it advises a revocation of suspension in
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such of the cases where no cognizance has been taken by the
competent court in the criminal case even after two years. Learned
counsel in reference to the circular which has been placed on record

vide Annexure-11 to the supplementary affidavit has referred to
paragraph 4(&) to submit that the circular is self eloquent when it

advises the competent authority to revoke the suspension in case
where no cognizance is taken in a criminal case for a period extending
2 years. He submits that since the suspension is resting entirely on the
criminal case hence the issue would stand covered by the circular. It is
further the argument of Mr. Narain that in so far as the criminal case
is concerned, though it is pending since last more than 2 years, but the
investigation is yet incomplete. He submits that the petitioner has not
been paid his subsistence allowance since his suspension.

Mr. Sinha learned State counsel while not disputing the legal
position informs the Court that a disciplinary proceeding has also
been initiated alongside and which has practically reached its
conclusion by service of the second show cause on the petitioner on
the enquiry report and whereafter a final order needs to be passed.

Responding to the submission of the State counsel, it the
argument of Mr. Narain that the initiation of the disciplinary
proceeding would have no bearing on the suspension order since it has

been passed under Rule 9(1)(c) of the rules which entirely rests on
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institution of a criminal case. He submits that since the order of
suspension is not passed under Rule 9(1)(a) i.e. in contemplation of a
disciplinary proceeding or in a pending disciplinary proceeding, the
development in the disciplinary case has no bearing on the issues
raised.

Mr. Prasad, learned counsel for the investigating agency on
instructions confirms the position that the investigation is still under
way in the criminal case.

I have heard learned counsel for the parties and I have perused
the records.

True it 1s that the suspension order impugned at Annexure-3 is
on the institution of the criminal case and is neither in contemplation
of a disciplinary proceeding or in a pending proceeding. The
submission of learned counsel for the parties including Mr. Prasad
also does confirm that a period of more than two years having lapsed,
the investigation is still incomplete. Since the investigation itself is yet
to be completed, there is no question of a cognizance order. The
Circular of the Department of Personnel and Administrative Reforms
dated 3.7.1986 is enclosed at Annexure-11 to the supplementary
affidavit and is in connection with revocation of suspension of
officers and employees who are facing criminal and disciplinary

proceedings. In so far as the present case is concerned paragraph 3
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and 4(™) and (31) would be relevant for the purpose and which is being

reproduced hereinbelow for ready reference:

BIGGRT GhadT H fderm 8IF &I F9EGAT 81 3R ARBRI
qah & e &I Ifafe &1 gl | e & WA 8l Al
fomi wriargl # 997 & ufdae uwa & oda
URIEGRT Bl Mo ¥ Jad &+ | g AFel &
U] BT S B G Qg & Aegq H, JHAT B
QT YT Y |

4. Jue god ke & fau e f9rT &
Suded URYS 9. 8537, faTih 3—7—1981 Bl BISHT —2
DT IERUT AT ST R&T & —

(®)....

() Q@[ ﬁ?«ﬁﬁﬁ W%H qué-cﬁrﬁ?ﬁ/
HHATRIT BT e feres @7 srafy <1 af | 1w &
T g a9 e fovg 5l Bioet gaear § wed
_MIed SIRT A= =81 forar T & 3% fees 9
qad PR AT S |

(1) U AWl § Al el WReN Wadb b [deg
WWE%WWW@QﬁW
ST & © IR WRGRI ¥ad & (et @ 3@afe a1 9y
A 3P B B W 2 Al IS AEAWH & bl (AU B
ARG TART A & FHIET Y% dIF A8 § B S|
SAA gg Al ue Bl Sl 7 fb 9 BRI ddld b
AEId W BIiGR] Jhedl & @Rd Fwred & forg
AMAIH HRATS B | IR SHd fdaR H BIolgry

URIEGRT & e | Jad bR & e F A B
U-TTY B SiE PR G AT D Aegd A AR I

a’ﬁ |”

The Circular thus in so far as such order of suspension which
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are resting entirely on institution of a criminal case is concerned,
advises the Secretary of the Department to revoke the suspension
where no cognizance order has been passed by the competent court
for a period exceeding two years. The matter is much worse in the
present case for here, even the investigation is incomplete. The charge
against the petitioner is of possessing disproportionate asset to the
known sources of his income and which charge is yet to be driven
home in the criminal case. Although the respondents have decided to
initiate disciplinary proceedings against the petitioner alongside the
criminal case but then the suspension order as it was passed in the
year 2014 did not contemplate any such proceeding nor has been
modified by any subsequent order to cover the eventuality.

In the circumstances so discussed where the order of suspension
is resting solely on the institution of the criminal case which is yet
continuing in investigation, I would be persuaded by the arguments of
Mr. Narain in the backdrop of the advisory issued by the Personnel
and Administrative Department for more particularly paragraph 4(=)
and (371) to hold that the suspension order is fit to be revoked and
accordingly the order of suspension bearing Memo No. 625 dated
28.4.2014 passed by the Director, Planning and Development
Department, Directorate of Economics and Statics impugned at

Annexure-3 is quashed and set aside. The order of suspension of
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petitioner is revoked.

Let the disciplinary authority consider the grievance of the
petitioner regarding non-payment of the subsistence allowance and
dispose of the same within four weeks from the date of
receipt/production of a copy of this order.

The writ petition is allowed. I.A.No.7464 of 2016 is disposed

of.

(Jyoti Saran, J)
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