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I N THE HI GH COURT OF JUDI CATURE FOR RAJASTHAN AT
JAI PUR BENCH,  JAI PUR

ORDER

1.  St at e of  Raj ast han  v .   Dr .  Abdul  Hameed
( D. B.  Cr i mi nal  Deat h Ref er ence No. 1/ 2014)

2.  Dr .  Abdul  Hameed  v .  St at e of  Raj ast han
( D. B.  Cr i mi nal  Appeal  No. 1024/ 2014)

3.  Rayees Beg  v .   St at e of  Raj ast han
( D. B.  Cr i mi nal   Appeal  No. 1073/ 2014)

4.  Javed Khan @ Javed Juni or   v .  St at e of  Raj .
( D. B.  Cr i mi nal  Appeal  No. 1092/ 2014)

5.  Lat i f  Ahmed Baj a & Or s.   v .   St at e of  Raj .
( D. B.  Cr i mi nal  Appeal  No. 1093/ 2014)

6.  Abdul  Goni  @ Asadul l a @ Nasar uddi n @ Ni kka 
   @ Umar  @ Maj i d Khan @ Raj a v .  St at e of  Raj .

( D. B.  Cr i mi nal  Appeal  No. 1094/ 2014)

7.  St at e of  Raj .   v .   Pappu @ Sal i m
( D. B.  Cr .  Mi sc.  Appl i cat i on No. 1/ 2015
i n
D. B.  Cr i mi nal  Deat h Ref er ence No. 1/ 2014)

Dat e of  Judgment :  30/ 04/ 2015

PRESENT
HON' BLE MR.  JUSTI CE KANWALJI T SI NGH AHLUWALI A

HON' BLE MRS.  JUSTI CE NI SHA GUPTA

Ms.  Kami ni  Jayaswal  wi t h Mr .  Mahesh Gupt a,  Mr .  S. S.
Hasan and Ms.  Meenu Ver ma,  f or  t he accused.
Mr .  Al adeen Khan,  Publ i c Pr osecut or  f or  St at e.
Mr .  Govi nd Pr asad Rawat ,  f or  Pappu @ Sal i m.

Seven accused  namel y  Dr .  Abdul  Hameed,  Rayees

Beg,  Javed  Khan  @ Javed  Juni or ,  Lat i f  Ahmed  Baj a,

Mohammad  Al i  Bhat t  @ Mehamood  Keel ey,  Mi r za  Ni sar

Hussai n @ Naj a,  Abdul  Goni  @ Asadul l a @ Nasar uddi n @

Ni kka @ Umar  @ Maj i d Khan @ Raj a have pr ef er r ed f i ve

appeal s  bear i ng  D. B.  Cr i mi nal  Appeal  No. 1024/ 2014

( Dr .  Abdul  Hameed  v.  St at e  of  Raj ast han) ,   D. B.

Cr i mi nal   Appeal  No. 1073/ 2014  ( Rayees  Beg  v.  St at e

of  Raj ast han) ,  D. B.  Cr i mi nal  Appeal  No. 1092/ 2014

( Javed  Khan  @ Javed  Juni or  v.  St at e  of  Raj ast han) ,
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D. B.  Cr i mi nal  Appeal  No. 1093/ 2014 ( Lat i f  Ahmed Baj a

&  Or s.  v.  St at e  of  Raj ast han)  and  D. B.  Cr i mi nal

Appeal  No. 1094/ 2014  ( Abdul  Goni  @ Asadul l a  @

Nasar uddi n  @ Ni kka  @ Umar  @ Maj i d  Khan  @ Raj a  v.

St at e  of  Raj ast han)  t o  assai l  t hei r  convi ct i on  f or

of f ences  under  Sect i ons  302,  302 r . w.  Sect i on 120B,

307  r . w.  Sect i on  120B,  Sect i on  4  of  Pr event i on  of

Damage t o Publ i c  Pr oper t y  Act  and Sect i ons  4 & 5 of

t he Expl osi ve Subst ances  Act  r . w.  Sect i on 120B I PC.

Accused  Dr .  Abdul  Hameed  has  been  subst ant i vel y

convi ct ed f or  of f ence under  Sect i on 302 I PC,  wher eas

r emai ni ng  accused  have  been  convi ct ed  wi t h  t he  ai d

of  Sect i on  120B  I PC.  I n  t he  appeal s  pr ef er r ed,

accused have al so quest i oned t he or der  of  sent ence.

I t  has  been  cont ended  bef or e  us  t hat  i f  t he

convi ct i on of  t he appel l ant s  i s  set  asi de,  t he or der

of  sent ence  as  a  necessar y  cor ol l ar y  shal l  al so

st and quashed.  

The  t r i al  cour t  has  al so  sent  Deat h  Ref er ence

No. 1/ 2014  ( St at e  of  Raj ast han  v.  Dr .  Abdul  Hameed)

f or  conf i r mat i on  of  t he  deat h  sent ence  awar ded  t o

Dr .  Abdul  Hameed.  

D. B.  Cr i mi nal  Mi sc.  Appl i cat i on  No. 1/ 2015  has

been  i nst i t ut ed  on  t he  l et t er  sent  by  t he  t r i al

cour t  seeki ng  per mi ssi on  of  t he  Hi gh  Cour t  under

Sect i on 308 Cr . P. C.  t o  pr osecut e t he appr over  Pappu

@ Sal i m under  Sect i on 193 I PC.

Bef or e we coul d commence wi t h t he hear i ng of  t he

case  and  anal yze  t he  evi dence,  i t  has  come  t o  our

not i ce  t hat  t he  t r i al  cour t  whi l e  awar di ng  deat h

sent ence  t o  accused  Dr .  Abdul  Hameed  has  not

f ol l owed  t he  pr ocedur e  pr escr i bed  under  Sect i on
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235( 2)  Cr . P. C.  as  i nt er pr et ed  by  t he  Hon' bl e  Apex

Cour t  i n var i ous  j udgment s.  The i mpugned j udgment  of

convi ct i on  was  del i ver ed  on  29. 9. 2014.  Af t er

del i ver y  of  t he j udgment ,  on t he sai d day  i t sel f  t he

t r i al  cour t  hear d  t he  accused  on  t he  quest i on  of

sent ence and passed or der  of  sent ence awar di ng deat h

sent ence  t o  Dr .  Abdul  Hameed.  We  r epr oduce  t he

r el evant  por t i on  of  t he  or der  of  sent ence  wher eby

deat h  sent ence  has  been  awar ded  upon  t he  appel l ant

Dr .  Abdul  Hameed as under : -

“ सजा के र९᳤ पर सुना गया एवं िवचार िकया गया। िव᳇ान
अिधव्वा अिभयु्वगण का यह तकर्  ह ैिक उनको िवचारण भुगतते हुए
करीब 18- 19 वषर् हो चुके ह ᱹएवं पिरवार के एकमार७ भरण पोषण कतार्
ह,ᱹ उनका यह र९थम अपराध ह।ै गरीब ह।ᱹ यह मामला आपवािदक मामलᲂ
मᱶ नहᱭ आता ह।ै पिरिस्थितजन्य सा᭯य पर उन्हᱶ दोषी घोिषत िकया ह।ै
अत: उन्हᱶ भुगती हुई सजा पर छोड़ा जावे।

अिभयु्व डॉ. अब्दलु हमीद का यह तकर्  ह ैिक उसके िवरू᳍ र९त्य्ष
कोई सा᭯य नहᱭ ह,ै उसे अन्वी्षा भुगतते हुए 18- 19 वषर् हो गए ह।ᱹ
उसका मामला आपवािदक मामलᲂ मᱶ नहᱭ आता ह।ै अत: उसे भुगती हुई
सजा पर छोड़ा जावे। इसके र९ितकूल िव᳇ान िविश᳥ लोक अिभयोजक का
तकर्  ह ैिक अिभयु्वगण ने भारत मᱶ आतंकवादी गितिविधयᲂ को अंजाम
दने ेके िलए आतंक फैलाने के िलए भय का वातावरण उत्प᳖ करने के िलए
राजस्थान रोड़वेज की बस मᱶ बम रखकर एवं बम रखने का षड़यंर७ कर 14
᳞ि्वयᲂ की मृत्यु कािरत की एवं 37 ᳞ि्व उसमᱶ गंभीर रूप से घायल
हुए ह।ᱹ इस पिरिस्थित मᱶ अिभयु्वगण को मृत्युदण्ड िदया जावे।

उनका यह भी तकर्  ह ैिक मुिल्जमान का जीिवत रहना समाज के
िलए िहतकर नहᱭ रह गया ह।ै िनदᲃष एवं िनमर्म हत्या केवल आतंकवाद
एवं दहशत फैलाने एवं दशे की एकता एवं अखण्डता को अिस्थर करने के
र९योजन से 14  ᳞ि्वयᲂ की हत्या की ह।ै यह दलुर्भतम मामलᲂ मᱶ ह।ै
अत: मृत्युदण्ड से सभी अिभयु्वगण को दिंडत िकया जावे।

उभयप्षᲂ के तकᲃ पर मनन िकया व पर७ावली का ध्यानपूवर्क
अवलोकन िकया।

पर७ावली पर उपलब्ध िरकॉडर् के अनुसार िदनांक 22. 05. 96
की आपरािधक घटना मᱶ 14  ᳞ि्वयᲂ की हत्या से मृत्यु हो गई,  37
᳞ि्वयᲂ के साधारण एवं गंभीर र९कृित की चोटᱶ आई एवं घटना को जीवन
पयर्न्त क᳥ दनेे वाली,  मन मिस्तष्क को झकझोर दनेे वाली,  भय एवं
आतंक पैदा कर दनेे वाली,  ददुार्न्त एवं क᳥कारक याद एवं स्मृित
अिभयु्वगण के कृत्य के कारण पहुचंी ह।ै अिभयु्वगण ने अपने कृत्य से
भारत की एकता,  अखण्डता,  सम्र९भुता को चुनौती दनेे एवं दशे मᱶ
आतंक तथा दहशत फैलान,े  लोगᲂ के मन मᱶ अशांित एवं असुर्षा की
भावना पैदा करने के आशय से उ्च रेॿणी के िवस्फोटक का उपयोग कर
िनदᲃष 14 ᳞ि्वयᲂ की िनमर्म एवं बरबतार्पूणर् हत्या कािरत की ह।ै घटना
के घायल 37 ᳞ि्वयᲂ मᱶ से कुछ आहतᲂ के रॿवण शिक्त् ा को हमेशा हमेशा
के िलए समा᳙ कर िदया,  कुछ आहतᲂ को हाथ- पैरᲂ से अपंग कर उनको
जीवन पयर्न्त का क᳥ एवं अशांित दी ह।ै अिभयु्व डॉ.  अब्दलु हमीद ने
आपरािधक षडयंर७ को अंजाम ( अंितम उ᳎ेश्य)  तक पहुचंाये जाने के
िलए द:ु साहिसक रूप से बस नंबर आर. जे. 07  पी.  1038  मᱶ बम
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रखकर महवा तक यार७ा की ह,ै जो इस अिभयुक् त डॉ. अब्दलु हमीद के
अपराध को कािरत करने के दढृ संकल्प को, द:ु साहस को पिरलि्षत
करता ह ैएवं एक ऐसे िनमर्म हत्यारे के िलए जो मानवजाित के िलए खतरा
बन गया ह,ै  समाज के िलए िजसकी साथर्क उपयोिगता नहᱭ रही ह ैएवं
उसका जीवन समाज के िलए खतरा हो गया ह।ै अिभयु्व डॉ. अब्दलु
हमीद ने दशे मᱶ आतंक फैलाने के उ᳎ेश्य से दशे के िविभ᳖ िहस्सᲂ मᱶ बम
िवस्फोट कर िनरपराध लोगᲂ की हत्या करने के सामान्य उ᳎ेश्य को के
अरय़सरण मᱶ तथा आपरािधक षडयंर७ की पूित मᱶ बम िवस्फोट का कायर् कर
14 ᳞ि्वयᲂ की हत्या कािरत की ह ैएवं शेष 37 ᳞ि्वयᲂ की हत्या का
र९यास िकया ह।ै अत:  अिभयु्व डॉ.  अब्दलु हमीद का यह कृत्य
दलुर्भतम मामलᲂ मᱶ आता ह।ै अत:  डॉ.  अब्दलु हमीद के िलए उसके
᳇ारा िकये गये अपराध के िलए मृत्युदण्ड ही एकमार७ उपयु्व दण्डादशे ह।ै
अत:  अिभयु्व डॉ.  अब्दलु हमीद को धारा- 302  भारतीय दण्ड
संिहता के आरोप मᱶ मृत्युदण्ड के दण्ड से दिंण्डत िकया जाना न्यायसंगत
एवं िविध सम्मत पाया जाता ह।ै ”

We  have  al so  seen  t he  r ecor d  of  t he  case.  No

oppor t uni t y  was  gi ven  t o  t he  accused  t o  pl ace

r el evant  mat er i al  bef or e  t he  t r i al  cour t  on  t he

quest i on of  sent ence.  No oppor t uni t y  was af f or ded t o

t he  accused  Dr .  Abdul  Hameed  t o  pr oj ect  mi t i gat i ng

ci r cumst ances i n hi s f avour .  

Counsel  f or  Dr .  Abdul  Hameed  has  dr awn  our

at t ent i on  on  t he  quor um cl ause  of  t he  j udgment  and

or der  of  sent ence.  The cour t  has  st at ed t hat  accused

Dr .  Abdul  Hameed hi msel f  i s  pr esent .  No counsel  was

made  avai l abl e  t o  hi m.  We  woul d  have  appr eci at ed,

had  t he  t r i al  cour t  bef or e  passi ng  t he  or der  of

sent ence pr ovi ded l egal  ai d or  Ami cus  Cur i ae t o t he

accused bef or e pr onounci ng t he or der  of  sent ence.

The  Hon' bl e  Apex  Cour t  i n  t he  case  of  Aj ay

Pandi t  @ Jagdi sh Dayabhai  Pat el  & Anr .  v .  St at e  of

Mahar asht r a  [ ( 2012)  8 SCC 43]  af t er  t aki ng  not e of

var i ous  j udgment s  of  t he  Supr eme  Cour t  has  hel d  as

under : -

“ 35. Section 235 Cr.P.C. in its entirety is extracted for
reference:



5.

      �235. Judgment of acquittal or conviction �(1)
After  hearing  arguments  and  points   of   law   (if
any),  the Judge shall give a judgment in the case.

(2) If the accused is convicted,  the  Judge
shall,  unless  he  proceeds in  accordance with the
provisions of section  360  hear the accused on the
question of sentence, and then pass  sentence on him
according to law.�

36. The  necessity  of  inserting  sub-section  (2)  was
highlighted by the  Law Commission in its 41st Report which
reads as follows:

 �It  is  now  being  increasingly  recognized  that  a
rational   and  consistent  sentencing  policy  requires
the removal of  several deficiencies in the present
system.   One  such  deficiency  is  the  lack  of
comprehensive information as to  the characteristics
and  background  of  the  offender.   The  aims   of
sentencing   become   all   the   more   so   in   the
absence   of information on which the correctional
process  is  to   operate.  The  public  as  well  as  the
courts themselves are in  the  dark about the judicial
approach in this regard.   We  are  of  the view
that  the  taking  of   evidence   as   to   the
circumstances   relevant  to  sentencing  should  be
encouraged,  and  both  the prosecution and the
accused should be allowed  to  co-operate in the
process.� (emphasis supplied)

37. The Law Commission in its Report had opined that the
taking of  evidence  as to the circumstances relevant to
sentencing  should  be  encouraged  in  the process.  The
Parliament, it is seen, has  accepted  the  recommendation
of the Law Commission fully and has enacted sub-section
(2).

38.    The  scope  of  the  abovementioned  provision  has
come   up   for consideration before the Apex Court on
various occasions.  Reference to  few of the judgments is
apposite.  The courts are unanimous in their  view  that
sub-section (2) of Section 235 clearly states that the
hearing   has   to   be  given  to  the  accused  on  the
question of sentence, but the question  is  what is the
object and purpose  of  hearing  and  what  are  the
matters  to  be elicited from the accused.  Of course,
full opportunity has to be  given  to produce adequate
materials  before the Court and, if  found,  necessary
court may also give an opportunity  to  lead  evidence.
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Evidence   on   what,   the  evidence  which  has  some
relevance on the question of  sentence  and  not  on
conviction (emphasis supplied). But the further question to
be  examined  is  whether,  in  the absence of adding any
materials by the accused, has the Court  any  duty  to elicit
any information  from  whatever  sources before  awarding
sentence,  especially  capital   punishment.     Psychological
trauma  which  a   convict undergoes  on hearing  that  he
would be awarded  capital  sentence,  that  is, death, has to
be  borne  in  mind,  by  the  court.   Convict  could  be  a
completely shattered person, may  not  be  in  his  normal
senses,  may  be dumbfound, unable to speak anything.  Can,
in such a situation,  the   court presume that he has
nothing to speak or mechanically record what he  states,
without making any conscious effort to elicit  relevant
information,   which  has  some  bearing  in  awarding   a
proper   and   adequate   sentence (emphasis  supplied).
Awarding  death  sentence  is  always  an  exception,  only  in
rarest of rare cases.

39.  In Santa Singh (supra), this Court  has  extensively
dealt  with  the nature and scope of Section 235(2) Cr.P.C.
stating   that   such   a   provision  was  introduced   in
consonance  with  the  modern  trends  in  penology  and
sentencing procedures.   The Court  noticed  today  more
than   ever   before,  sentencing  has  become   a   delicate
task,  requiring  an  inter-disciplinary approach and calling
for  skills  and talents  very  much different   from  those
ordinarily expected of lawyers.   In Santa Singh,  (supra)
the  Court  found that the requirements of Section 235(2)
were not complied with,  inasmuch  as no opportunity was
given to the appellant, after recording  his  conviction, to
produce material  and make submissions in regard to  the
sentence  to  be imposed on him.   The Court noticed in
that case the  Sessions  Court  chose to inflict death
sentence on the accused and the possibility  could  not
be ruled out that if the accused had  been  given  an
opportunity  to  produce material and make submissions
on  the  question  of  sentence,   as   contemplated  by
Section 235(2), he  might  have  been  in  a  position
to  persuade   the Sessions  Court  to impose  a lesser
penalty  of  life  imprisonment  (emphasis  supplied).  The
Court,therefore,  held  the  breach  of  the  mandatory
requirement   of   Section   235(2)  could  not,  in  the
circumstances, be ignored as inconsequential  and  it  can
vitiate  the  sentence  of  death  imposed  by  the   Sessions
Court.   The  Court, therefore, allowed the appeal and  set
aside  the  sentence  of  death  and remanded  the  case  to
the   Sessions   Court   with   a   direction   to    pass
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appropriate sentence after giving  an  opportunity  to  the
accused  to  beheard.   

40. Further,  in  Santa  Singh,  the  Court  also  held  as
follows:

 �4. ...The hearing contemplated by  Section  235
(2)   is   not   confined  merely  to  hearing  oral
submissions, but it is also  intended  to give an
opportunity to the prosecution and the accused to
place before the court facts and material relating
to  various   factors  bearing  on  the  question  of
sentence and if they are contested by either side,
then  to  produce  evidence  for  the  purpose  of
establishing the same.� (emphasis supplied)

41.    The above issue again came up before this Court in
Dagdu  &  ors.  v. State of Maharashtra; (1977) 3 SCC  68;
wherein   the   three   Judges   Bench,  referring  to  the
judgment in Santa Singh, held as follows:

�79.  ...The  Court  on  convicting  an  accused  must
unquestionably hear him on the question of sentence.
But if, for any reason,  it  omits to do so and the
accused makes a grievance of it in  the  higher court,
it  would  be  open  to  that  court  to  remedy   the
breach  by giving a hearing to the accused on the
question of sentence.�

It further held as follows:

 �80. ... for a proper and effective implementation  of
the  provision contained in Section 235(2),  it  is  not
always  necessary  to remand  the  matter  to  the
court   which   has    recorded    the   conviction�.
Remand is  an  exception,  not  a  rule,  and  ought
therefore  to  be  avoided  as  far  as  possible  in  the
interests   of  expeditious,  though  fair,  disposal  of
cases�

42.   Again  in  Muniappan  v.  State  of  Tamil  Nadu;   AIR
1981  SC  1220;  this Court held as follows:

�2. ...The obligation to hear the accused on the
question of  sentence which is imposed by Section
235(2)  of  the  Criminal  Procedure Code is not
discharged by  putting  a  formal  question  to
the  accused  as  to  what  he  has  to  say  on  the
question  of  sentence. The Judge must make a
genuine  effort  to  elicit  from  the   accused  all
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information  which  will  eventually  bear  on   the
question  of sentence.� (emphasis supplied)

43.    Later,  in  Allauddin  Mian  &  ors.  v.  State  of  Bihar;
(1989)  3  SCC  5, this Court also considered the effect of
non-compliance  of  Section  235(2) Cr.P.C. and held that
the provision is mandatory.  The operative portion  of the
judgment reads as follows:

�10.  ...The  requirement  of  hearing  the  accused  is
intended  to  satisfy the rule of natural justice. It is
a  fundamental  requirement   of  fair  play  that  the
accused  who  was  hitherto  concentrating  on  the
prosecution  evidence  on  the  question  of  guilt
should,  on  being found guilty, be asked if he has
anything to say or any evidence to tender on the
question of sentence  (emphasis supplied).  This  is
all   the   more  necessary  since  the  Courts  are
generally required  to  make  the choice from  a  wide
range  of  discretion  in  the  matter  of sentencing.
To assist  the  Court  in  determining  the  correct
sentence to be imposed the  legislature  introduced
Sub-section (2) to Section 235. The said  provision
therefore  satisfies a  dual purpose; it  satisfies  the
rule  of  natural  justice  by according to the accused
an opportunity of being  heard  on  the question of
sentence and at the same time  helps  the  Court  to
choose the sentence  to  be  awarded.  Since  the
provision   is  intended  to  give  the  accused  an
opportunity  to  place  before   the  Court  all  the
relevant material having a bearing on the question of
sentence there can be no doubt that the provision is
salutary and must be strictly  followed.  It  is  clearly
mandatory   and  should  not  be  treated  as  a  mere
formality.�

44.   Later, three Judges Bench in Malkiat Singh v. State of
Punjab;   (1991)  4  SCC  341  indicated  the  necessity  of
adjourning the case to  a  future  date after convicting the
accused and held as follows:

�18. ... On finding that the accused  committed  the
charged   offences,  Section  235(2)  of  the  Code
empowers the Judge that he shall pass sentence on
him  according  to  law  on  hearing  him.  Hearing
contemplated is not confined merely to  oral  hearing
but  also intended to afford an opportunity to the
prosecution as well  as the accused  to  place  before
the  Court  facts  and  material relating to various



9.

factors  on  the  question  of  sentence   and   if
interested  by  either  side,  to   have   evidence
adduced   to   show   mitigating   circumstances   to
impose  a  lesser   sentence   or aggravating  grounds
to  impose   death   penalty.   Therefore, sufficient
time  must  be  given  to  the  accused  or  the
prosecution on the question of  sentence,  to  show
grounds  on  which  the  prosecution may plead or the
accused may show that  the  maximum  sentence of
death  may  be  the  appropriate  sentence  or  the
minimum  sentence  of   life  imprisonment  may  be
awarded, as the  case  may be.�

45.    This  Court  in  a  recent  judgment  in  Rajesh  Kumar
(supra)  examined  at length the evaluation of sentencing
policy and  the  concept  of  mitigating circumstances in
India relating to  the  death  penalty.   The  meaning  and
content  of  the  expression  �hearing  the  accused�   under
Section  235(2)  and the scope of Sections 354(3) and 465
Cr.P.C.  were  elaborately  considered. The Court held that
the object  of   hearing  under  Section  235(2)   Cr.P.C.
being  intrinsically  and  inherently  connected  with  the
sentencing  procedure,  the provisions  of Section  354(3)
Cr.P.C.  which  calls  for  recording  of special reason for
awarding death sentence, must be read  conjointly.    The
Court held that such special reasons can only  be  validly
recorded   if   an  effective  opportunity   of   hearing   as
contemplated  under  Section  235(2) Cr.P.C.  is genuinely
extended and is allowed to be exercised by the  accused
who stands convicted and is awaiting the sentence.

46.   In our view, the principles laid down in  the  above
cited   judgments  squarely  applies  on  the  question  of
awarding of sentence and  we  find  from the records that
the High Court has  only  mechanically  recorded  what  the
accused has said and no attempt has been made to elicit any
information   or  particulars  from  the  accused  or   the
prosecution  which  are  relevant  for awarding a proper
sentence.  The accused, of course,  was  informed  by  the
Court of the nature of the show-cause-notice.  What was
the  nature   of   show  cause  notice?   The  nature  of  the
show-cause-notice   was   whether   the   life  sentence
awarded  by  the  trial  court  be  not  enhanced  to   death
penalty.   No genuine effort has been made by the Court to
elicit  any   information   either  from the  accused  or  the
prosecution as to whether  any  circumstance  exists which
might influence the Court to avoid and not to  award  death
sentence. 
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47. Awarding  death  sentence  is  an  exception,  not  the
rule, and  only  in  rarest of rare cases, the Court could
award death sentence.  The state of  mind  of a person
awaiting death sentence and the state of mind of a person
who  has been  awarded  life  sentence   may   not   be   the
same   mentally   and psychologically.   The court  has  got  a
duty  and  obligation  to  elicit relevant facts  even  if  the
accused  has  kept  totally  silent  in  such situations.  In
the instant case, the  High  Court  has  not  addressed  the
issue  in  the correct  perspective  bearing  in   mind  those
relevant   factors,  while  questioning  the  accused  and,
therefore, committed  a  gross  error  of procedure in not
properly assimilating and  understanding  the  purpose  and
object behind Section 235(2) Cr.P.C.

48.   In such  circumstances,  we  are  inclined  to  set
aside  the  death sentence awarded by the High Court and
remit the matter to  the  High  Court to follow Section 235
(2) Cr.P.C. in  accordance  with  the  principles  laid down.
The  conviction  awarded  by  the  High  Court,   however,
stands confirmed.   The High Court is requested to  pass
fresh   orders   preferably  within  a period of six  months
from the date of the receipt of  the  copy  of this order.
The appeal is allowed to that extent.�

I n Sangeet  & Anr .  v .  St at e of  Har yana [ ( 2013)  2

SCC  452]  t aki ng  not e  of  t he  sent enci ng  pol i cy

r ef er r ed t o  t he case of  Jagmohan Si ngh  v.  St at e  of

U. P.  [ ( 1973)  1 SCC 20]  wher ei n i t  was  hel d t hat  t he

cour t  whi l e  awar di ng  deat h  sent ence  has  t o  bal ance

al l  aggr avat i ng  and mi t i gat i ng  c i r cumst ances  of  t he

cr i me.  The cour t  f ur t her  not i ced t hat  i n t he case of

Bachand  Si ngh  v.  St at e  of  Punj ab  [ ( 1980)  2  SCC

684] ,  consi der at i on  was  gi ven  not  onl y  t o  r el evant

ci r cumst ances of  cr i me but  al so t o t he c i r cumst ances

of  cr i mi nal .  A  per usal  of  t he  or der  wher eby  t he

appel l ant  Dr .  Abdul  Hameed  has  been  sent enced  t o

deat h  penal t y  r eveal  t hat  no  mi t i gat i ng

ci r cumst ances wer e consi der ed by t he t r i al  cour t  qua

t he cr i mi nal .  

Consequent l y,  f ol l owi ng t he mandat e of  l aw l ai d
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i n  Aj ay  Pandi t ' s  case  ( supr a) ,  we  set  asi de  t he

or der  of  sent ence qua Dr .  Abdul  Hameed and r emi t  t he

mat t er  t o  t he  t r i al  cour t  t o  f ol l ow t he  pr ocedur e

under  Sect i on 235( 2)  Cr . P. C.  as  expl ai ned i n var i ous

j udgment s  of  t he Hon' bl e Apex  Cour t  whi ch have been

not i ced  i n  t he  case  of  Aj ay  Pandi t  ( supr a) .  The

t r i al  cour t  whi l e  consi der i ng  t he  quest i on  of

sent ence  shal l  al so  t ake  i nt o  consi der at i on

obser vat i ons  made  by  t he  Hon' bl e  Apex  Cour t  i n

Sangeet ' s  case  ( supr a)  al so.  The  t r i al  cour t  shal l

do t he needf ul  wi t hi n t hr ee mont hs and pass  an or der

of  sent ence af r esh wi t hi n t he af or esai d per i od.

We  al so  r emi nd  t he  t r i al  cour t  t hat  i n  case

accused  i s  not  r epr esent ed  by  any  counsel ,  i t  wi l l

di schar ge i t s  dut y  by  pr ovi di ng l egal  ai d or  Ami cus

Cur i ae t o t he accused Dr .  Abdul  Hameed.  As  a mat t er

of  abundant  caut i on,  i t  i s  c l ar i f i ed  t hat  we  have

not  di st ur bed  t he  convi ct i on  of  any  ot her  accused-

appel l ant s  and  kept  al l  t he  quest i ons  and  al l  t he

appeal s  al i ve  and  pendi ng  t i l l  t he  quest i on  of

sent ence qua accused Dr .  Abdul  Hameed i s deci ded.

Hence,  we  decl i ne  t he  D. B.  Cr i mi nal  Deat h

Ref er ence No. 1/ 2014 at  t hi s st age.  

D. B.  Cr i mi nal  Appeal s  No. 1024/ 14,  1073/ 14,  1092/ 14,
1093/ 14 and 1094/ 14

To awai t  f r esh or der  of  sent ence t o be passed by

t he  t r i al  cour t  qua  accused  Dr .  Abdul  Hameed,  l i s t

t hese cases af t er  t hr ee mont hs.

Si nce  we  have  not  di st ur bed  t he  convi ct i on  of

t he  accused,  we  t r anspose  t he  accused  t o  t he  same

si t uat i on  as  t hey  wer e  on  t he  day  convi ct i on  was

r ecor ded.  We ar e  i nf or med on  t hat  day  t hey  wer e  i n
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cust ody.  Hence,  t hey  shal l  cont i nue  t o  r emai n  i n

cust ody  t i l l  t he quest i on of  sent ence qua co- accused

Dr .  Abdul  Hameed and t hei r  appeal s ar e deci ded.  

D. B.  Cr .  Mi sc.  Appl i cat i on No. 1/ 2015

Shr i  Govi nd  Pr asad  Rawat  has  caused  appear ance

on behal f  of  Pappu @ Sal i m and pr ays  f or  adj our nment

t o f i l e r epl y t o t he appl i cat i on.

Li st  al ongwi t h  ot her  connect ed  mat t er s  af t er

t hr ee mont hs.    

( NI SHA GUPTA) J.       ( KANWALJI T SI NGH AHLUWALI A) , J .

Govi nd/ -  

All  correct ions made in  the judgm ent / order  have been

incorporated in the judgment / order  being em ailed.

Govind Sharm a, Sr.PA


