IN THE H GH COURT OF JUDI GATURE FOR RAJASTHAN AT
JAI PUR BENCH, JAI PUR

ORDER

1. State of Rajasthan v. Dr. Abdul Haneed
(D.B. Criminal Death Reference No.1/2014)

2. Dr. Abdul Haneed v. State of Rajasthan
(D.B. Crimnal Appeal No.1024/2014)

3. Rayees Beg v. State of Rajasthan
(D.B. Grimnal Appeal No.1073/2014)

4. Javed Khan @Javed Junior v. State of Raj.
(D.B. Crimnal Appeal No.1092/2014)

5. Latif Ahmed Baja & Ors. v. State of Raj.
(D.B. Crimnal Appeal No.1093/2014)

6. Abdul Coni @ Asadulla @Nasaruddin @N kka
@Umar @Mjid Khan @Raja v. State of Raj.
(D.B. Crimnal Appeal No.1094/2014)

7. State of Raj. v. Pappu @Salim
(D.B. Gr. Msc. Application No.1/2015
in
D.B. Grimnal Death Reference No.1/2014)

Dat e of Judgnment: 30/04/2015
PRESENT

HON BLE MR JUSTI CE KANWALJI T SI NGH AHLUWALI A
HON BLE MRS. JUSTICE NI SHA GUPTA

Ms. Kamini Jayaswal with M. Mhesh CGupta, M. S.S.
Hasan and Ms. Meenu Verma, for the accused.

M. Al adeen Khan, Public Prosecutor for State.

M. Govind Prasad Rawat, for Pappu @Salim

Seven accused nanely Dr. Abdul Hameed, Rayees
Beg, Javed Khan @ Javed Junior, Latif Ahmed Baja,
Mohammad Ali Bhatt @ Mehanood Keeley, Mrza N sar
Hussain @ Naj a, Abdul Coni @ Asadulla @Nasaruddin @
Ni kka @Umar @Mjid Khan @ Raja have preferred five
appeals bearing D.B. Crimnal Appeal No.1024/2014
(Dr. Abdul Harmeed v. State of Rajasthan), D.B.
Crim nal Appeal No.1073/2014 (Rayees Beg v. State
of Rajasthan), D.B. GCrimnal Appeal No.1092/2014
(Javed Khan @ Javed Junior v. State of Rajasthan),
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D.B. Crimnal Appeal No.1093/2014 (Latif Ahmed Baja
& Os. v. State of Rajasthan) and D.B. GCrinminal

Appeal  No.1094/2014 (Abdul GConi @ Asadulla @
Nasaruddin @ N kka @ Umar @ Majid Khan @ Raja v.

State of Rajasthan) to assail their conviction for

of fences under Sections 302, 302 r.w. Section 120B,

307 r.w. Section 120B, Section 4 of Prevention of

Damage to Public Property Act and Sections 4 & 5 of

t he Expl osive Substances Act r.w. Section 120B | PC.

Accused Dr. Abdul Hameed has been substantively
convicted for offence under Section 302 |PC, whereas
remai ni ng accused have been convicted with the aid
of Section 120B IPC. In the appeals preferred,

accused have al so questioned the order of sentence.

It has been contended before wus that iif the
conviction of the appellants is set aside, the order

of sentence as a necessary corollary shall also
st and quashed.

The trial court has also sent Death Reference
No. 1/2014 (State of Rajasthan v. Dr. Abdul Hareed)
for confirmation of the death sentence awarded to
Dr. Abdul Hameed.

D.B. Criminal Msc. Application No.1/2015 has
been instituted on the letter sent by the trial
court seeking permission of the H gh Court under
Section 308 Cr.P.C. to prosecute the approver Pappu
@ Sal i m under Section 193 I PC.

Bef ore we could commence with the hearing of the
case and analyze the evidence, it has conme to our
notice that the trial court while awarding death
sentence to accused Dr. Abdul Hameed has not

followed the procedure prescribed under Section
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235(2) Cr.P.C. as interpreted by the Hon'ble Apex
Court in various judgnments. The inmpugned judgnent of
conviction was delivered on 29.9.2014. After
delivery of the judgment, on the said day itself the
trial court heard the accused on the question of
sentence and passed order of sentence awardi ng death
sentence to Dr. Abdul Haneed. W reproduce the
rel evant portion of the order of sentence whereby
death sentence has been awarded upon the appell ant

Dr. Abdul Hameed as under: -

“ T & T 7T g7 AT UF 3972 1397 7971 @577
HTETHT STHIHITIT FT T T & 13 I [0 JTad g7
TR 18- 1979 51 3% & UF TRATT & THATT 9T G197 FHdl
&, ITF Tg TIH STIRTE 51 T 51 Tg TTHAT 71125 TTHAT
7 TET St g1 aRiefdsr=r are 9 375 191 0T 34T &1
T Fg YAl §F TT T FIST T3]

SHTHYH ST, TZT 5HIZ T T5 T% & 13 3% [a%F el
FIE G187 7E1 €, G ST AT g7 18- 19 79 &7 T £
FETHT TTHAT FTTATI=F TIHAT 7 751 AT 51 ST I JTdT 5%
FAT T GIST TT31 5% TIGFeT G577 @19 T1F ATHTT% T
T% & 13 FTHFHEIT 7 T § AqaFaral Tiaiaraar #1 sore
&7 F [T J1aF Berrd & [T 77 FT FTA1a70T I FI7 & [T
TTTCYTT TSTT F1 TF § TH TGFL UF T TG+ T G5I7 F7 14
AT #1 FcF FIRT %1 0 37 <k 3TH THI &F & F1IT
87 &1 397 aRIRIfT & SIfagmhiTr #1 gogave 297 T3

FTHT TZ T T% & 13 JIoTH7IT FT 1137 577 THIT 7
[T Ba#< &1 1§ TIT &1 17319 UF (757 577 #97 Ja#d7a
UF FE9Id BeiT UF @97 #1 UFal UF JGUSal #1 JeqT #F37 #
JTITT T 14 Hal #1 57T #1 51 T8 59T 71771 7 51
T RIS T THT FTITHITT F1 71ed 1397 171

FHITE] 3 THI T2 FIT (397 T TATTA] T 1T F
FFATHT 13471

THTFAT TT FTTE RFIE 7 A1 fa71% 22. 05. 96
F1 ST G277 F 14 Flhdl #1 5T T T 51 75, 37
W%Wwwmﬁwgﬂ%#aﬁméwww FT A1
Trd FT G7 AL, T HIETH #Sfohsm @7 Fret, 9727@’
HAF GaT FT a7 71, 33177 UF FTFHRF 717 07 Tl
HTHFHTT & Fcd % HITT TgH1 g‘/ WW#WW#
IRT #1 OFAT,  JGUSTT,  TETYGT F gAId &7 UF @ 7
HTTAF TAT FFIT BT, AT & T & 97T T FTgeeT #1
GTFHT 95T FIT 3 HT T 3F T F [ATHIZFE FT ITTIT FT
AT 14 3T #1 [A5F UF a2aqiqor §037 FTT #1 51 T27
F FTIT 37 FrdT 7 T Fe gl & a0 17T BT 7T §79IT
F [T THTT F @97, FE gl 1 5T G20 T FIT F ITF]
S1aT qoT FT FE GF FIIG 751 ATHH ST, FAGA gHIT 7
HTTRTIEIF TSFT F1 5510 ( AT 3297) TF TgaTd TT7 %
e 5 grglas 7 d qa 97, 7. 07 7. 1038 # a7
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TGFT TZAT TF ITAT 1 &, 1 39 SAT9IFT T, T5T 5H17 %
STTRTE FT FIRT FI7 % € AFeT 71, §. #T

W?W@@#ﬁﬁm%ﬁ?#wdqwm %‘mq gavT
5/7?7?77? FHIST 3 [T foreraT ars# ST -15/ TFTE T
FHHT FT1a7 THIT # [T TAT 51 7T 51 7. 7T
gﬁ?#%@fﬁ%%ﬁ%ﬁﬂ#%ﬂ%%@@%#w
fAe®iz F [[ATTRTE T #1 5797 #37 & GTHTT 3597 #T &
STV H TAT STTTIAF US9T #1 907 4 a7 [{€w12 77 F719 77
14 =TfHaT #1 5797 F1RT #1 & UF 997 37wl #1 5797 #T
97 3597 ) . AATF ST 5T §HIZ F TE P
gvmd#/ HTHT H AT E Fd:  E1. HFA §HIT & [T 39
GTET 1373 7 STTT9 % (7 §eq=7s & TFATA ST TUST74 8
kel HTHFF ST, 555 §H17 I g1<T- 302 HIRANT 77
IRT % ARIT H Feq=E 3 U & FI0e [F7 AT 17T
T 318 a7 T T Trar gl

V& have also seen the record of the case. No
opportunity was given to the accused to place
relevant material before the trial court on the
question of sentence. No opportunity was afforded to
the accused Dr. Abdul Haneed to project mtigating
circunmstances in his favour.

Counsel for Dr. Abdul Haneed has drawn our
attention on the quorum clause of the judgnent and
order of sentence. The court has stated that accused
Dr. Abdul Hareed hinself is present. No counsel was
made available to him W would have appreciated,
had the trial court before passing the order of
sentence provided legal aid or Amicus Curiae to the
accused before pronouncing the order of sentence.

The Hon'ble Apex Court in the case of A ay
Pandit @ Jagdi sh Dayabhai Patel & Anr. v. State of
Maharashtra [(2012) 8 SCC 43] after taking note of

various judgments of the Supreme Court has held as

under : -

“ 35, Section 235 Cr.P.C. in its entirety is extracted for
reference:
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'235. Judgment of acquittal or conviction -(1)
After hearing arguments and points of law (if
any), the Judge shall give a judgment in the case.

(2) If the accused is convicted, the Judge
shall, unless he proceeds in accordance with the
provisions of section 360 hear the accused on the
question of sentence, and then pass sentence on him
according to law.”

36. The necessity of inserting sub-section (2) was
highlighted by the Law Commission in its 41st Report which
reads as follows:

"It is now being increasingly recognized that a
rational and consistent sentencing policy requires
the removal of several deficiencies in the present
system.  One such deficiency is the Jack of
comprehensive information as to the characteristics
and background of the offender. The aims of
sentencing become all the more so in the
absence  of information on which the correctional
process is to operate. The public as well as the
courts themselves are in the dark about the judicial
approach in this regard. We are of the view
that the taking of evidence as to the
circumstances relevant to sentencing should be
encouraged, and both the prosecution and the
accused should be allowed to co-operate in the
process. " (emphasis supplied)

37.  The Law Commission in its Report had opined that the
taking of evidence as to the circumstances relevant to
sentencing should be encouraged in the process. The
Parliament, it is seen, has accepted the recommendation
of the Law Commission fully and has enacted sub-section

2).

38. The scope of the abovementioned provision has
come up for consideration before the Apex Court on
various occasions. Reference to few of the judgments is
apposite. The courts are unanimous in their view that
sub-section (2) of Section 235 clearly states that the
hearing has to be given to the accused on the
question of sentence, but the question is what is the
object and purpose of hearing and what are the
matters to be elicited from the accused. Of course,
full opportunity has to be given to produce adeguate
materials before the Court and, if found, necessary
court may also give an opportunity to lead evidence.
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Evidence on what, the evidence which has some
relevance on the question of sentence and not on
conviction (emphasis supplied). But the further question to
be examined is whether, in the absence of adding any
materials by the accused, has the Court any duty fto elicit
any information from whatever sources before awarding
sentence, especially capital punishment.  Psychological
trauma which a convict undergoes on hearing that he
would be awarded capital sentence, that is, death, has to
be borne in mind, by the court. Convict could be a
completely shattered person, may not be in his normal
senses, may be dumbfound, unable to speak anything. Can,
in such a situation, the court presume that he has
nothing to speak or mechanically record what he states,
without making any conscious effort to elicit relevant
information, which has some bearing in awarding a
proper and adeguate sentence (emphasis supplied).
Awarding death sentence is always an exception, only in
rarest of rare cases.

39, In Santa Singh (supra), this Court has extensively
dealt with the nature and scope of Section 235(2) Cr.P.C.
stating that such a provision was introduced in
consonance with the modern trends in penology and
sentencing procedures. The Court noticed today more
than ever before, sentencing has become a delicate
task, reguiring an inter-disciplinary approach and calling
for skills and talents very much different from those
ordinarily expected of lawyers. In Santa Singh, (supra)
the Court found that the reguirements of Section 235(2)
were not complied with, inasmuch as no opportunity was
given to the appellant, after recording his conviction, to
produce material and make submissions in regard to the
sentence to be imposed on him. The Court noticed in
that case the Sessions Court chose to inflict death
sentence on the accused and the possibility could not
be ruled out that if the accused had been given an
opportunity to produce material and make submissions
on the gquestion of sentence, as contemplated by
Section 235(2), he might have been in a position
fo persuade the Sessions Court to impose a lesser
penalty of life imprisonment (emphasis supplied). The
Court,therefore, held the breach of the mandatory
reguirement  of  Section 235(2) could not, in the
circumstances, be ignored as inconsequential and it can
vitiate the sentence of death imposed by the Sessions
Court. The Court, therefore, allowed the appeal and set
aside the sentence of death and remanded the case to
the Sessions Court with a direction to  pass
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appropriate sentence after giving an opportunity to the
accused to beheard.

40.  Further, in Santa Singh, the Court also held as
follows:

.. The hearing contemplated by Section 235
(2) is not confined merely to hearing oral
submissions, but it is also intended to give an
opportunity to the prosecution and the accused to
place before the court facts and material relating
to various factors bearing on the question of
sentence and if they are contested by either side,
then to produce evidence for the purpose of
establishing the same.” (emphasis supplied)

41 The above issue again came up before this Court in
Dagdu & ors. v. State of Maharashtra (1977) 3 SCC 68,
wherein the three Judges Bench, referring to the
Judgment in Santa Singh, held as follows:

"79. ..The Court on convicting an accused must
unquestionably hear him on the question of sentence.
But if, for any reason, it omits to do so and the
accused makes a grievance of it in the higher court,
it would be open to that court to remedy the
breach by giving a hearing to the accused on the
question of sentence.”

It further held as follows:

‘80. ... for a proper and effective implementation of
the provision contained in Section 235(2), it is not
always necessary to remand the matter to the
court which has  recorded  the conviction...
Remand is an exception, not a rule, and ought
therefore to be avoided as far as possible in the
interests of expeditious, though fair, disposal of
cases”

42, Again in Muniappan v. State of Tamil Nadu  AIR
1981 SC 1220, this Court held as follows:

‘2. ...The obligation to hear the accused on the
question of sentence which is imposed by Section
235(2) of the Criminal Procedure Code is not
discharged by putting a formal gquestion to
the accused as to what he has to say on the
question of sentence. The Judge must make a
genuine effort to elicit from the accused all
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information which will eventually bear on the
question of sentence.” (emphasis supplied)

43 Later, in Allauddin Mian & ors. v. State of Bihar'
(1989) 3 SCC 5, this Court also considered the effect of
non-compliance of Section 235(2) Cr.P.C. and held that
the provision is mandatory. The operative portion of the
Judgment reads as follows:

"10. ...The requirement of hearing the accused is
intended to satisfy the rule of natural justice. It is
a fundamental requirement of fair play that the
accused who was hitherto concentrating on the
prosecution evidence on the gquestion of guilt
should, on being found guilty, be asked if he has
anything to say or any evidence to tender on the
question of sentence (emphasis supplied). This is
all the more necessary since the Courts are
generally required to make the choice from a wide
range of discretion in the matter of sentencing.
To assist the Court in determining the correct
sentence to be imposed the legislature introduced
Sub-section (2) to Section 235. The said provision
therefore satisfies a dual purpose, it satisfies the
rule of natural justice by according to the accused
an opportunity of being heard on the question of
sentence and at the same time helps the Court to
choose the sentence to be awarded. Since the
provision is intended to give the accused an
opportunity to place before the Court all the
relevant material having a bearing on the question of
sentence there can be no doubt that the provision is
salutary and must be strictly followed. It is clearly
mandatory and should not be treated as a mere
formality.”

44. Later, three Judges Bench in Malkiat Singh v. State of
Punjab, (1991) 4 SCC 341 indicated the necessity of
adjourning the case to a future date after convicting the
accused and held as follows:

"18. ... On finding that the accused committed the
charged offences, Section 235(2) of the Code
empowers the Judge that he shall pass sentence on
him according to law on hearing him. Hearing
contemplated is not confined merely to oral hearing
but also intended to afford an opportunity to the
prosecution as well as the accused to place before
the Court facts and material relating to various
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factors on the gquestion of sentence and if
interested by either side, to have evidence
adduced to show mitigating circumstances to
impose a lesser sentence or aggravating grounds
to impose death penalty. Therefore, sufficient
time must be given to the accused or the
prosecution on the guestion of sentence, to show
grounds on which the prosecution may plead or the
accused may show that the maximum sentence of
death may be the appropriate sentence or the
minimum sentence of [life imprisonment may be
awarded, as the case may be.”

45.  This Court in a recent judgment in Rajesh Kumar
(supra) examined at length the evaluation of sentencing
policy and the concept of mitigating circumstances in
India relating to the death penalty. The meaning and
content of the expression ‘hearing the accused” under
Section 235(2) and the scope of Sections 354(3) and 465
Cr.P.C. were elaborately considered. The Court held that
the object of hearing under Section 235(2) cr.P.C
being intrinsically and inherently connected with the
sentencing procedure, the provisions of Section 354(3)
Ccr.P.C. which calls for recording of special reason for
awarding death sentence, must be read conjointly.  The
Court held that such special reasons can only be validly
recorded if an effective opportunity of hearing as
contemplated under Section 235(2) Cr.P.C. is genuinely
extended and is allowed to be exercised by the accused
who standss convicted and is awaiting the sentence.

46. In our view, the principles laid down in the above
cited  judgments squarely applies on the gquestion of
awarding of sentence and we find from the records that
the High Court has only mechanically recorded what the
accused has said and no attempt has been made to elicit any
information  or particulars from the accused or the
prosecution which are relevant for awarding a proper
sentence. The accused, of course, was informed by the
Court of the nature of the show-cause-notice. What was
the nature of show cause notice? The nature of the
show-cause-notice was whether the [ife sentence
awarded by the ftrial court be not enhanced to death
penalty. No genuine effort has been made by the Court to
elicit any information either from the accused or the
prosecution as to whether any circumstance exists which
might influence the Court to avoid and not to award death
sentence.
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47.  Awarding death sentence is an exception, not the
rule, and only in rarest of rare cases, the Court could
award death sentence. The state of mind of a person
awaiting death sentence and the state of mind of a person
who has been awarded life sentence may not be the
same mentally and psychologically. The court has got a
auty and obligation to elicit relevant facts even if the
accused has kept ftotally silent in such situations. In
the instant case, the High Court has not addressed the
issue in the correct perspective bearing in mind those
relevant  factors, while questioning the accused and,
therefore, committed a gross error of procedure in not
properly assimilating and understanding the purpose and

object behind Section 235(2) Cr.P.C.

48 In such circumstances, we are inclined to set
aside the death sentence awarded by the High Court and
remit the matter to the High Court to follow Section 235
(2) Cr.P.C. in accordance with the principles /laid down.
The conviction awarded by the High Court, however,
stands confirmed. The High Court is requested to pass
fresh orders preferably within a period of six months
from the date of the receipt of the copy of this order.
The appeal is allowed to that extent.”

In Sangeet & Anr. v. State of Haryana [(2013) 2
SCC 452] taking note of the sentencing policy
referred to the case of Jagmphan Singh v. State of
U P [(1973) 1 SCC 20] wherein it was held that the
court while awarding death sentence has to bal ance
all aggravating and mtigating circunmstances of the
crime. The court further noticed that in the case of
Bachand Singh v. State of Punjab [(1980) 2 SCC
684], consideration was given not only to relevant
circunmstances of crime but also to the circunstances
of crimnal. A perusal of the order whereby the
appel l ant Dr. Abdul Haneed has been sentenced to
deat h penal ty reveal t hat no mtigating
ci rcunmst ances were considered by the trial court qua
the crimnal.

Consequently, following the mandate of law laid
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in Ajay Pandit's case (supra), we set aside the
order of sentence qua Dr. Abdul Haneed and remt the
matter to the trial court to follow the procedure
under Section 235(2) Cr.P.C. as explained in various
judgrments of the Hon' ble Apex Court which have been
noticed in the case of Ajay Pandit (supra). The
trial court while <considering the question of
sentence shall also take into consideration
observations made by the Hon'ble Apex Court in
Sangeet's case (supra) also. The trial court shall
do the needful within three nonths and pass an order
of sentence afresh within the aforesaid period.

VW also remnd the trial court that in case
accused is not represented by any counsel, it wll
di scharge its duty by providing legal aid or Am cus
Curiae to the accused Dr. Abdul Haneed. As a matter
of abundant caution, it is clarified that we have
not disturbed the conviction of any other accused-
appel lants and kept all the questions and all the
appeals alive and pending till the question of
sentence qua accused Dr. Abdul Haneed is decided.

Hence, we decline the D.B. GCrimnal Death
Ref erence No.1/2014 at this stage.

D.B. Grimnal Appeals No.1024/14, 1073/14, 1092/ 14,
1093/ 14 and 1094/ 14

To await fresh order of sentence to be passed by
the trial court qua accused Dr. Abdul Haneed, |i st
t hese cases after three nonths.

Since we have not disturbed the conviction of
the accused, we transpose the accused to the same
situation as they were on the day conviction was

recorded. W are informed on that day they were in
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custody. Hence, they shall continue to remain in
custody till the question of sentence qua co-accused

Dr. Abdul Haneed and their appeals are decided.

D.B. G. Msc. Application No.1/2015

Shri Govind Prasad Rawat has caused appearance
on behalf of Pappu @ Sali m and prays for adjournnent
to file reply to the application.

List alongwith other connected matters after

t hree nmont hs.

(NI SHA GUPTA) J. (KANVALJI T SINGH AHLUVALI A), J.

@vi nd/ -
All corrections made in the judgment/order have been

incorporated in the judgment/order being emailed.

Govind Sharma, Sr.PA



