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*IN THE HIGH COURT OF DELHI AT NEW DELHI

+ EFA(OS) 14/2015 & CM No.7110/2015

o^ Date ofdecision:31^* August.2015

SAIL ISP Appellant
Through: Mr. SudhirNandrajog,Sr.

Adv. with Ms. Meena

Choudhary and Mr. Hirein
Sharma, Advs.

versus

M/S ALPHASTEELINDUSTWES& ORS.. Respondents
Through: Mr. SanjeevBhandari,Adv.

forR-1.

CORAM:

HON'BLE MS. JUSTICE GITA MITTAL
HON'BLE MR. JUSTICE I.S.MEHTA

GITA MITTAL. J (Oral)

CM No.7110/2015

Heard. For the reasons stated, delay in filing the appeal is

condoned.

The applicationis allowed.

EFAfOS) 14/2015

1. Record of Ex.Pet.No.25/2005has been received. With the

consentofthe parties,the appeal is takenup for consideration.We

have heard Mr. Sudhir Nandrajog, learned senior counsel for the

appellant and Mr. Sanjeev Bhandari, learned counsel for
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respondent no.1.

2. The appellantis aggrievedby the orders dated 30^'' January,
2014 and 23'"'^ February,2015.

3. A perusal of the order dated 30^^ January, 2014 passed in
Ex.Pet.No.25/2005would show that on 30^ October, 2013, the

court had directed the judgment debtor to pay an amount of

Rs.30,00,000/-out ofthe decretalamountofRs.63,85,549.37with

interest@12% per annum by the 30^^ of January2014. It appears
that in the hearing on 3O'^ January, 2014, the learned counsel for

the judgment debtor handed over a draft in the sum of
Rs.7,00,000/- and three post-dated cheques each dated 28^''
February, 28^'^ March and 28'^^ April, 2014 towards the remaining
amount of Rs.21,00,000/-. It is submittedby learned counsel for

the respondentsthat much more sum than the amount recorded
standspaid to the decreeholder.

4. Be that as it may, so far as the calculationof the amounts

due and payableare concerned,the same would be effectedin the
execution proceedings.

5. The appellant has assailed before us the direction on 30^
January, 2014 by the learned Single Judge to the effect that the
questionofpaymentof interestwould be consideredonly after the
principal amount is realized by the decree holder by way of the
aforesaiddraft and cheques. Mr. SudhirNandrajog,learnedsenior

counsel for the appellant relies on the pronouncementof the

Supreme Court reportedat AIR 1999 SC 1036, IndustrialCredit
and Development Syndicate Now called I.C.D.S. Ltd. v.
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SmithabenH. Patel(Smt.)&Ors. whereinit has beenheld thatthe
amountof money paid by the judgmentdebtor,has to be adjusted,
firstlyagainstthe interest,then againstthe costs and only thereafter
againstthe principalamount. It is submittedthat this well settled
principlehad to apply and the amountpaid by the judgmentdebtor
had to be adjusted firstly against the interest due and payable in
terms ofthe judgmentand decree. Once the intereststoodpaid, the
paymentshad to be adjustedagainstthe costs awardedin favourof
the appellantand only thereafterwould the paymentsbe adjusted
againstthe principalamountsdue.

6. The appellantfiled ExecutionApplication(OS)No.250/2014
prayingfor recallingof the said impugneddirectionas made in the
orderdated30^*^ January,2014.

7. We find that so far as this well settled principleof law is
concerned, in the order dated 23^'* February, 2015 passed on
ExecutionApplication(OS)No.250/2014,even the learned Single
Judge notes the same. However, the learned Single Judge had
reftised to recall the direction in the order dated 23 February,

2015 on the ground that it would not be permissibleto recall the
ordermerelybecausethe appellanthad failedto show the said case
law on the 30^'^ January,2014 whenthe ordercame to be passed.
8. It is trite that a directionwhich is not in consonancewith the
law laid down by the SupremeCourtwould be an error in law and
amenableto recalleven inexerciseofreviewjurisdiction.

9. In the presentcase, learnedcounselfor the respondentsdoes
not dispute the legal position. Therefore, the direction by the
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learnedSingle Judge that the amountpaid by the judgmentdebtor
would be firstly adjusted towards the principal amount and only
thereafteragainstthe interest,is not sustainablein law.

10. It is submittedby Mr. SanjeevBhandari,learnedcounselfor
respondent no.l that he has objection to the impleadment of
respondentnos.2 and 3in this appealfor the reasonthat respondent
nos.2 and 3 are not partiesin the executionproceedings.

11. Mr. Sudhir Nandrajog, learned senior counsel for the

appellant explains that in the execution petitions, the judgment
debtor has taken the stand that the respondent no.l was a

partnershipfirm and thatthe same standsdissolved.
12. Learned senior counsel would submit that it is an admitted

position that respondent nos.2 and 3 are the partners of the
respondentno.l and that an applicationfor their impleadmentis
pending(Ex.App.No.390/2012)adjudication.

13. Be that as it may, the respondentnos.2 and 3 couldnot have

been arrayedas parties in the presentmatter. However,given the
well settled legal position and the submissions thereon by the
learnedcounsel for the respondents,we are not adjudicatingupon

the maintainabilityof the execution against these respondents.

Their impleadmentin the executionhas to abideby the decisionon
Ex.App.No.390/2012by the learnedSingleJudge.

The decision on this appeal shall not be treated as an

adjudicationon the legality,necessityor proprietyof the presence

of respondentnos.2 and 3 beforethe court.

14. In view of the above, the order dated 30^^ January, 2014 to
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the extent that it directs that the payments by the judgment debtor

would be first adjusted against the principal amount and only after

payment of the principal amount, adjustment would be effected

towards the interest and the order dated 23'^'^ February, 2015 are

hereby set aside and quashed. It is directed that all payments

which are made by the judgment debtor after the decree, including

those in the Execution Petition No.25/2005 shall be first adjusted

towards the interest, then costs and ^nly thereafter would the

payments be adjusted against the principal sum due and payable by

the judgment debtor.

The appeal is allowed in the above terms.

jpTA34HPT3:L,J

SHTA, J
AUGUST 31,2015

aj
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