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IN THE HIGH COURT OF DELHI AT NEW DELHI
W.P.(C)5083/2011& CM No.11894/2012(forputtingon recordsite
plan)
EAST LAXMI MARKET SENIOR CITIZEN RESIDENTS
ASSOCIATION Petitioner

Through; None.

Versus

MCD AND ORS Respondents
Through: Ms. Biji Rajesh, Adv. for EDMC.

Mr. Raman Duggal with Ms. Aayushi
Gupta, Advs. for GNCTD.

* CORAM:
^ HON'BLEMR. JUSTICERAJIVSAHAIENDLAW

ORDER

% 10.07.2015

1. None appears for the petitioner.

2. This petition has been filed seeking mandamus to the Municipal

Corporation of Delhi (MCD) as well as the Government of NCT of Delhi

(GNCTD) to remove the encroachments "on the main road" but of which

descriptioncannot be found in the petition; however Mr. Santosh Datta,

AssistantEngineerof Public Works Department(PWD), Delhi present in

Court informs is, Disuse Canal Road stretchingbetween Karkardoomato

PustaRoad, and to restorethe saidroadto its originalwidth of 20 ft.

3. It is the case of the petitioner in the petition itself that wheneverthe

petitionerattemptedto make complaintsinthis regard,they were shunted
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from one authority to another. The same has continued after the filing of

this petition also and finding, that neither the MCD [since represented by

East Delhi Municipal Corporation (EDMC)] nor the GNCTD was taking

responsibilitywith respect to the said road, vide order dated 21®^ August,

2014 a direction was issued to set up a Coordination Board of land owning

agencies and service providers so to delineate as to which land owning

agency owns which area / road and which authority is responsible for

providing various civil amenities as well as for removal of encroachments.

4. The standing counsel for GNCTD informs that a portal in this respect

has been set up but is facing teething problems and he would be able to

report definitely on the matter within a period of ten days from today.

5. However in my view, the aforesaid should not be allowed to come in

the way of an action with respect to the alleged encroachment being taken.

The responsibility has to be either of the EDMC or of the GNCTD. The

standing counsel for GNCTD informs that though it was the stand of EDMC

that the said land belongs to the PWD of GNCTD but probably the same

belongs to the Flood and Irrigation Department of the GNCTD and the

responsibility to take action for removal of encroachment will be of the said

department.
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5. What emerges is that owing to the aforesaid state of affairs, not only

have the encroachments taken place but notwithstanding this petition

pendingfor the lastnearlyfive years,no directioncouldbe issued.

6. I am of the opinion that even if determinationof the land owning

agencywill take time, a jointeffortshouldbe made by EDMC as well as by

the GNCTD for inspecting the area and for reporting whether any

encroachmentexists and to come up with a definiteschedulefor removalof

the said encroachments.

7. The Commissioner, EDMC to within two weeks from today have a

meeting with the officer of equivalentrank of GNCTD nominatedby the

ChiefSecretary,GNCTD to chalk out a plan for inspectionof the area and

for jointactionfor removalof theencroachmentsif any found.

8. If no such plan is put up beforethis Courton the next date ofhearing,

both the said officialsto personallyappearbefore this Court.

^ 9. List on 31®'July,2015.

Dasti under signature of the Court Master.

lJIV sahai endlaw, j.

JULY 10, 2015
'gsr'
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* IN THE HIGH COURT OF DELHI AT NEW DELHI

+ W.P.(C) 5083/2011&CM No.11894/2012(for puttingon record site
plan)

EAST LAXMI MARKET SENIOR
CITIZENRESIDENTSASSOCIATION Petitioner

Through: Mr. SugrivaDubey,Adv.

Versus

MUNICIPALCORPORATIONOF DELHI & ORS Respondents
T Through: Mr. Gaurang Kanth, Adv. with Mr.

X A.K. Batra, SE(II) & Mr. Charan
Singh, EE of EDMC.
Mr. Raman Duggal and Ms. Aayushi
Gupta,Advs. for GNCTD.

CORAM:

HON'BLE MR. JUSTICE RAJIV SAHAIENDLAW
ORDER

0/,, 31.07.2015

1. This order is in continuationofthe earlierorderdated 10'^ July, 2015.

2. The counselfor the petitionerhas appearedtodayand clarifiesthat the

reliefs claimed in the petition are with respect to a 20 ft. wide road, the

widthwhereof,on accountofencroachments,has been reducedto about8ft.

3. The counsel for the respondentEast Delhi Municipal Corporation

(EDMC) states that in accordancewith the directionscontainedin the order

dated lO'*" July, 2015, a meeting was held and status report with respect
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whereto has been filed in the Registry. The same is however not on record.

The counsel for the respondent EDMC has handed over a copy thereof in the

Court and which is taken on record.

4. The Standing Counsel for the respondent Govt. of NCT of Delhi

(GNCTD) has also handed over in the Court an affidavit which is taken on

record.
^

5. The counsel for the respondent EDMC states that in the meeting, it

was decided that the encroachment removal action shall be taken by the

Public Works Department (PWD) officials of the GNCTD with the

assistance of the Police and the Revenue Department.

6. The Standing Counsel for the GNCTD however contends that the

meetingwas with respectto the removal of encroachmentsfrom the 100 ft.

wide road and not from the 20 ft. wide road. It is stated that the 20 ft. wide

j' road is in the jurisdictionof the respondentEDMC and under the Delhi

Municipal CorporationAct, 1956, the statutory obligationfor removal of

encroachmentstherefrom,is of the respondentEDMC and not of GNCTD or

its Departments.

7. The counsel for the respondentEDMC controverts.
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8. A perusal of the Minutes of Meeting held on 21^^ July, 2015 shows

that the reference therein is to the 100 ft. wide road only and not to a 20 ft

wide road and the decision taken was also of removal of encroachments as

aforesaid from the 100 ft. wide road.

9. The counsel for the respondentEDMC contendsthat there is in fact

one road only which at some places is of 20 ft. and at otherplaces is of 100

f ft. width and the decisionin the meetingof 2E^ July, 2015 pertainsalso to

the 20 ft. wide road.

10. The Standing Counsel for the respondentGNCTD, on instructions,

and the counselfor the petitioner,confirmthatthe 20 ft. wide road is ofonly

200 meters in length,whilethe 100 ft. wide road is 2 Km. long. The counsel

for the petitionerstates that the grievancein the petitionis with respectto

the encroachmentson the said 200 metersportiononly of the road.

r 11. Thoughon the last date ofhearingi.e. lO'*^ July, 2015, the identityof

the road was not clear but mentionis found in the order of that date, of the

claim in the petitionbeing ofrestorationofthe road to its originalwidth of

20 ft.
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12. In this view of the matter, it has been put to the StandingCounselfor

the respondent GNCTD that the encroachment removal action should not be

deferred any further and once the respondent GNCTD has taken

responsibility for encroachment removal with the assistance of the Police

and the Revenue Officials, the encroachment from the said 20 ft. road

having length of 200 meters only be removed by the respondent GNCTD

only.

13. However, the Standing Counsel for the respondent GNCTD states that

there are several buildings encroaching over the 20 ft. road and which may

be protected by the National Capital Territory of Delhi Laws (Special

Provisions) Second Act, 2011.

14. However on enquiry, as to how the aforesaid Law is applicable to

encroachments over public roads, the counsel for the respondent GNCTD

though first resistedbut upon his attentionbeing invitedto Sections2(1)(c)

and 4 of the said Act, could not controvert that encroachments over streets

are not protected by the said Act.
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15. Notwithstanding the same, both the respondents i.e. GNCTD and

EDMC refuse to be responsible for removing the encroachment,passing the

burden to each other.

16. The same is nothing but a want of will to govern. It is strange that the

bodies which have been constituted for public purposes are openly refusing

in the Court to perform their functions, holding each other responsible for

fVi^ that. It was in this view ofthe matterthat vide orderdated 10 July, 2015,a

meeting of the Commissioner, EDMC and of the Officer of equal rank of

GNCTD was directed but which meeting also, it appears, failed to yield any

result.

17. This Court is now left with no option but to direct, (I) EDMC,

GNCTD as well as the Police to remove the encroachments from the

aforesaid 20 ft. road having a length of 200 meters, within two months

herefrom. The Executive Engineer (Maintenance),Shahadara, South Zone,

' EDMC and the Executive Engineer, PWD, M-211, Nizamuddin Bridge,

EasternApproach,Delhi-91 and the StationHouse Officer,Police Station-

Preet Vihar, Delhi are made personallyresponsiblefor complianceof this

order.
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18. On requestof the counsels,it is clarifiedthat ifthe order is complied

with, the observationswith respectto the conductofthe respondentsEDMC

and GNCTD can be deleted.

The petition is disposedof in the above terms.

No costs.

JULY 31,2015/bs..
RAJIV SAHAIENDLAW, J.
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* IN THE HIGH COURT OF DELHI AT NEW DELHI
+ W.P.(C) 5083/2011

EASTLAXMIMARKETSENIORCITIZENRESIDENTS
ASSOCIATION Petitioner

Through; None.

Versus

MCD AND ORS Respondents
Through: Mr. Arun Panwar, Adv. for Mr.

RamanDugga, Adv. for GNCTD.
Mrs. Biji Rajesh, Adv. for Mr.
GaurangKanth,Adv. for EDMC.
Mr. Harish Malhotra, Sr. Adv. with
Mr. Dhruv Kapur & Mr. Siddharth

^ Bhatia, Advs. for applicants.
CORAM:

HON'BLEMR. JUSTICERAHV SAHAIENDLAW
ORDER

o/o 28.09.2015

CMs No.21102/2015 (for impleadment) & 21103/2015 (for recall of
order dated 31^* July, 2015)

1. Vide order dated 31'' July, 2015 in this petition,the respondentswere

directedto removethe encroachmentsfrom apublicroad.

2. These applicationshave been filed, for impleadmentand for recall of

the said order,by personswho are soughtto be removedin pursuanceto the

aforesaid directions of this Court.

3. These applicationscame up first beforethis Court on 24 September,

2015 beyondCourthours at 1635 hourswhen the counselfor the respondent
Page I of 4
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EastDelhiMunicipalCorporation(EDMC)appearingon advancenoticehad

informedthat encroachmentremoval action has been scheduled for today

i.e. 28'^ September,2015 at 10:00 hours. The counsel for the respondent

EDMC was requested to not commence action till the hearing of these

applicationstoday i.e. 28^'' September,2015.

4. The applicantshave neitherdisclosednor filed any documentof title

to the land. What is argued by the senior counsel for the applicantsis that

the applicantsare in possessionsincethe year 1987 and have Agreementsto

Sell andGeneralPowerof Attorneyin theirfavour.

5. The remedy of the applicants was not by way of making these

applicationsbut by way of independentproceedingsfor establishingtheir

title and for injunctingthe respondents.

6. The seniorcounselfor the applicantscontendsthat the orderdated31

July, 2015 havingbeen made in the absenceof the applicants,is bad and is

liable to be set aside and inasmuch as no order affectingthe rights of the

applicantscouldhave beenpassedin theirabsence.
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7. This Court has passedthe directionsfor removalof encroachmenton
th

the basis of materialbefore it and as recordedin the orders dated 10 July,

2015 and 31'^ July, 2015. Ifduringthe complianceofthe said directions,the

applicants or anyone else is affected, their remedy has to be by way of

separate proceedingsinasmuch as this Court in the said orders dated 10

July, 2015 and 3C' July, 2015 has not returnedany findingson the rights if

any of the applicants.
V

8. The seniorcounsel for the applicantsthen statesthat time be given to

enablethe applicantsto take appropriateremedies.

9. Since no documentshowing original title to the land of the persons

who may have executedAgreementto Sell / PowerofAttorneyin favourof

others includingthe applicantshas been shown, the presentis not found to

be a fit case for grant of any long time as there is nothingto dislodgethe

basis ofthe ordersdated 10^' July, 2015 and 3C' July, 2015 ofencroachment
/

on public street.

^ 10. However, so as not to deprive the applicantsof legal remedy, it is

deemed appropriate to suspend the encroachmentremoval action till 5

October, 2015.
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11. If by that time the applicants are unable to obtain interim relief

restrainingthe respondents from carrying out the encroachmentremoval

action in accordancewith the directionsof this Court, the respondentsshall

immediatelytake such actionwith effectJhom October,2015.

12. For the aforesaiddirections,it is not deemednecessaryto issuenotice

to the petitioner.

13. The petitionershall however be entitledto seek impleadmentin the

proceedingsif any so initiatedby the applicants.

14. It is ordered accordingly.

15. The applicationsare disposedof.

Dasti under signature of Court Master.

SEPTEMBER 28,2015

'gsr'..
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RAJIV SAHAIENDLAW, J.
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