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IN THE HIGH COURT OF JUDICATURE AT BILASPUR (C.G.)

CR.M.P. NO. LQEM/
e //d

/
APPELLANT : ‘ Chhattlsgarh Rajya Vidyuta
'COMPLAINANT | Mandal B:Iaspur through N. K.
A a5 Q¥
Rai, Assistant Engineer,
A

Chhattisgarh  Rajya Vidyuta
Mandal Eastern/one, City Division
Torwa, Tahsil and District Bilaspur

(C.G.).
VERSUS
RESPONDENT : - Sunderlal Makhija, aged 53
ACCUSED PERSON years Son of Jhammarlal, resident

of Gurunanak Chowk, Torba,
Police Station Torwa, Tahsil and
District Bilaspur (C.G,.).

PPPLICRTION
ﬁPPEAL— FOR GRANT OF SPECIAL LEAVE UNDER SECTION 378

(3) OF THE CODE OF CRIMINAL PROCEDURE, 1973




HIGH COURT OF CHHATTISGARH AT BILASPUR

ACQUITTAL APPEAL NO. 201 OF 2010

APPELLANT - : ' Chhattisgarh Rajya -
(Complainant) , : Vidyuta Mandal, Bllaspur

VERSUS |
RESPONDENT | . ' Sunderlal Makhija
(Accused) T N -

Present: Mr. M.D. Sharma, Advocate for the Appellant.
: Mr. Ravmdra Agrawal, Advocate for the Respondent

(Smgle Bench I-Ion'ble Mr P Sam Koshv, J l

JUDGEMENT ,
( 30 -01-2015)

(1) The present Acqu1tta1 Appeal ‘has been preferred by the_
Appellant against the Judgement dated 22 10 2009 passed by the
.Special Judge {Electricity: Act) Bllaspur in Electr1c1ty Crlmlnal Case
I\f“No 110 7 2008 whereby the Respondent has been acqultted of the

charge under Ss-ct1on 135 of the Electr1c1ty= Act 2003 I

(.2) Brlef facts glvmg rise to the f111ng of the instant Acqu1ttal
Appeal as per the complamt are that on 1.7.2008 an 1nspect10n of =

_'the premlses of the Respondent Was made by the v1gllance team of‘

~ the Electr1c1ty Board consisting of Shri A. K. Shrivastava, Executwe'_"

| Engmeer and Shri R.K. Patel, Assistant Englneer along W1th Shrl L.P.

T R e R R i

- Chandra Security Personnel and Shri J.D. Man1kpur1 Llneman- On

| inspection, 1t was found by the officers of the Vlgllance team that at o

- his fruit shop the Respondent was using the electr1c1ty connectlon o
(bearmg Servme No0.001/06778-50-01-77-02- 030536) Whlch was :
provided in. the name of Smt. Anubala learl and that 1n the saJd __ |
electr1c1ty connectlon by connecting the phase wire, pr1or to the__ :

meter termlnal Wlth the outgomg wire ?of the meter Wlth the a1d of

PVC copper ﬂex1b1e multi- strand wire, the Respondent..wasf“.'-:'

: — S | consuming the e_lectr1c1ty illegally. Thus, the Re‘spondent"was-.found R
‘to be committing the theft of electricity by bypassing the service - ..

meter. In this connection, spot inspection report and panghnama -
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were prepared and seizute of about- l”zmeter of the said PVC ,

copper flexible multi-strand wire which was used by the

Respondent in--the -alleged theft of electricity was also done.

Therealter, assessment was made in- respect of the illegal

- consumption of the electricity by the Respondent and after that
- the matter was reported to the Police on 26.7.2008. Thereafter, a |

complaint casée '(reg1stered as 'Electricity Criminal Case

No0.110/2008') was filed before the Special Judge (Electricity Act),

‘Bilaspur against the Respondent‘ for hatfing committed the

offence under Sect1on 135 of the Electr1c1ty Act, 2003 and the'

‘ ‘matter Was put to trlal

{3): Durmg the course of tr1a_l four W1tnesses i.e. Narendra
Kumar Ral Assistant Engmeer (Revenue] R.K. Patel Assistant
Engmeer AK. Shrwastava Execut1ve Engmeer and Ishwar‘

Prasad Chandra, Secunty Personnel Were exammed as PW 1

©PW-2, PW 3 and PW-4, respectwely, on behalf of the prosecut1on

- In support of 1ts “case. Statement of the accused Respondent was

- -\b-r’

recorded unde;~ Sectlon 313 of CrPC in Wh1ch ‘he denied the :
c1rcumstances appearmg agamst h1m ial the prosecut1on case and'

pleaded innocence and false 1mp11cat1on

(4) Alter complet1on of the tr1al the Court below, i-.e.‘, the

- Spec1al Court constituted under the Electr1c1ty Act, “vide its

Judgement dated 22.10.2009 reached to the conclus1on that the._ :

prosecution has not been able to - prove its case beyond . - .
_ reasonable doubt agalnst the Respondent and, therefore glV11’1g-ir .

the benefit of - doubt the Respondent was acqu1tted of the charge"k‘. .

leveled agamst -h1m under Section 135 of the Electr1c1ty Act

ﬂ'

(5) It is. th1s Judgement of acquittal dated 22.10. 2009 which is B

under challenge in the instant Acquittal Appeal

(6} Learned Counsel for the Appellant, Shr1 M. D Sharm& hasi"_.

_ subm1tted that in fact the Court below has too techn1cally notf'- '

accepting the case of the prosecution acqu1tted the Respondent

Learned Counsel for the Appellant also submits that the Court




below has- not properly appreciated the oral and documenta_ty
evidence adduced by the prosecut1on and has discarded the
admissible evidence and, 1n the course, the Court below has
decided the matter oontrary to law. It was also contended by the |
learned Counsel for the Appellant that the third proviso to
Section 135 of. Electr1c1ty Act 2003 clearly glves a benefit of
presumption to be made and the Court below has totally 1gnored
the said third proviso to Section ‘_135 of the Electricity Act, 2003
that unless the contrary is proved it has t'o be-presumedthat the

accused/ Respondent was, dlshonestly usmg the electr1c1ty of the _

| Appellant/ Electr1e1ty Board Thus the Counsel for the Appellant S

Asubnnts that the 1nstant Acquittal Appeal deserves to be allowed
'and by settlng as1de the 1mpugned Judgement passed by the'
Court below, the. Respondent be conv1cted for the offence under .

' Sect1on 135 of the Electr101ty Act 2003

(7)  Per contra,. Shri Ravmdra Agrawal learned Counsel for’ the" o

':'Respondent opposmg the subm1ss1ons put forth by the learned o

Counsel for the, Appellant has vehemently argued that a plain |

perusal of the fmdlng arrlved at by the Court below 1tself would ._

- reveal that the entire prosecu__tlon case is done in a half hearted PR

- mannerzand no efforts have been made by the prosecution - to

"P'rO,V.é the Cése beyond all reasonable doubt. Learned Counsel for - L

the Réspondent also submitted that even if-we peruse _thereeofds =
to assess the manner in which the investigation was conducted it o

would reflect that the prosecution has not made any _.ser'i'o.us

“efforts for proving the charge levelled against the Re“spon‘dent in a

manner as is required under the provisions of law. It was also © - -

- contended by the learned Counsel for the Respondent that if we -

peruse the ev1denees which have come. on ‘record. it would ‘show
e

that’ there are a lot of d1screpanc1es contrad1ct1ons and

omissions in- the evidence of the prosecutlon W1tnesses and "

therefore, the beneflt of doubt should be given to the Respondent 2
Learned Counsel for the Respondent, therefore, prayed that the -

- instant Appeal being devoid of merits is liable to be rejected.
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(8) Consideriné the rival conte_ntions.f' 'put.' forth by learned

Counsel appearing for either side and on perusal of the materials

available on record including the impugned judgement, if we see"__‘ o

the evidences that have been lead on behalf of the prosecution it

reflects that the prosecution has failed to prove its case beyond. |

Teasonable doubt and that there are many lacunas on the part of

'the prosecution in establishing its case inasmuch as from the

cross-examination of PW-3 AK. 'Shrivastav-a itself it is clear that

" prior to the inspection the inspeCting team .had not given any
_written notice n respect of the search and also ‘in respect of the

_'entry to the alleged premlses of the Respondent as is requlred

under Sectlon 135" tS)"of the Electr1c1ty Act. Further, ne1ther the

prosecutlon has-been able to produce any document to ascertam
the fact that the Respondent was 1n fact a tenant of Smt Anubala

T1war1 in whose name the said serv1ce meter Was prov1ded nor

- any statement of the said consumer le. Smt. Anubala learl has

been recorded in' this regard Slmllarly, in the entlre case of the

,'

prosecutlon ’there was no 1ndependent w1tness to support the -

case of the prosecutlon Wthh also 1s a procedure contrary to the

~ provisions of law. L1kew1se-, ‘as .lfar, as t-arnperlng of meter 'is
.concel:gledthere is a materieil .'c'ontradvi‘ction in the evidence of
. PW-3 AK. Shrivastava when compared to the evidence of PW-2
RK Patel. Further, from the perusal of Column 12 of the spot

s inspection report (Ex.P-2) which is said to have been prep_-a_red by

PW-2 R.K. Patel on the instructions/directions. of PW-3 AKX,

Shrivastava it is revealed that the meter was found to -be' Wo_rking, .
however when we see the ‘billing details (Ex. P—4-') -'-prepa'red- by :
PW-3 A.K. Shrivastava it has been mentioned therelnwthat the - - |
meter was found. to be not working and it requlred to be changed, '

' 1mmed1ately, Whereas the said witnes& PW-3 A.K: .Shrlvastava 1n':.';

his cross-examination has stated that there was no tampermg

Wlth the meter and therefore the meter was not selzed Thus for-

the said reasons there is a great element of doubt in the

prosecution story.




Another cloment of doubt in the _prose'cution story is in
respect of the fact that if the Respondent could have put his
signature on the spot inspection report (Ex.P-2), there appears to . |
~ be no reason whatsoever for the Respondent for not putting his'_,
signature on the Panchnama (Ex.P-3). Thus, there is an element
‘of doubt as regards the 'preparation? of the"Panchnama 1n the
presence of the”Respondent. and it also gives a strong inference
that the said Panchnama perhap's -' has-' been prepared
subsequently by the concerned off1cer at his off1ce In addition, as

regards the assessment made that the Respondent had put the

Electr1c1ty Board to.. a. 1oss of Rs. 46 069 / by commlttmg the o |

alleged theft of electr1c1ty, the same was not properly done as -
there Was no electncal equlpments as has been mentmned in the
spot 1nspectlon report (Ex P- 2) Were se1zed ThlS act on the part:

-,,?of the offlcers of the Electr1c1ty Board also glves an element of :

B doubt in’ the alleged story of theft of electr1c1ty by the Respondent o ;

'Thus flrstly the prosecut1on has falled to: comply w1th thehr
mandatory requ1rements of the prov1s1ons of the Electr1c1ty Act
2003 and secondly the prosecutlon ‘has m1serab1y faﬂed to
:estabhsh Jits “case. Therefore it cannot~ be said. that the

3 prosecut1on has been able to establlsh or prove its case in respect _-

Cof comm1tt1ng the offence of theft of electr1c1ty by the Respondent :

-.beyond all reasonable doubts. Under these c1rcumstances th1s

;’Court is of the opinion that no strong case is made out by the -

Appellant calling- for an interference W1th the Judgement of i

“acquittal passed by the Court below.
(9) It is settled position of law that in an appeal ageunstan ._

~order of acquittal only in exceptional _cases where there. are" -

compellmg circumstances and the Judgment under appeal 1s_“_~ L

found to be perverse can the Appellate Court 1nterfere W1th the _ e

order of -acquittal. Recently, Hon'ble the Supre_me Court m_the_

case of Phula Singh Vs. State of Himachal Pradesh, AIR 2014 SC* =

1256, in Para-10, has in very categorical_ term held th‘at:: “The =~

-appellate Court should bear in mind the pres'umption of innocence

s




‘of the accused ‘and further that the trial Court's acquittal bolsters
the presumption of his innocence. Interference in a routine mariner
where the other view is possible should be avoided, unless there

are good reasons for mterference

(10) Once there is an order of acqu1ttal in favour of the alleged
‘accused person, the sam_e should not be interfered with very
lightly unless there is a prim‘,a- facie strong--case with cogent,
sufficient and substantial pro'o'f .in favour of the prosecution
‘brought before the Court below and which has not been

cons1dered or has been overlooked by the Court’ belovv only then

can the order of acqu1ttal have a scope of 1nterference 7

The law in, this regard is by now well settled in a ser1es of -
Judgement of the Hon'ble Supreme Court vvhereln the Supreme,
Court has in very. categoncal terms held that Whenever there is

an order of acqu1ttal, the h1gher Courts not to upsetthe hold1ng o

without there b'eing very convincing reasons and comprehensive

con81derat1on_s 7 | . : | ‘
Thatxvvhrle” reapprec1at1ng and reconsiderifig the ev1dence

upon which the order of acqu1ttal is based, certain. other

pr1nc1ples pertalnlng to other facets are to be borne in. mind.

A appellate Court however must bear in-mind that 1n'

“case of acqurttal there is double presumpt1on n favour of the
accused. Firstly, the presumption of innocence is avallable to h1m‘ -
2 under the fundamental principle of criminal Jur1sprudence that--_f'-
every ‘person shall be presumed to be 1nnocent unless he is
‘ proved guilty by a competent court of law. Secondly-,.the_ accused
having secured his acquittal, the presumption of his.innocenee:r-s
1 - further r.einforced reaffirmed and strengthened by trial C'ourt
If two reasonable conclusions are poss1ble on the bas1s of
the ev1dence on ‘record, the appellate Court should not d1sturb
~ the ﬂndmg of the acquittal recorded by the trial Court The H1gh'
Court is also requlred to see that unless. there. are substant1al |
- and co’mpelling-:,.circumstances, the order of aco_[uittal is not__‘

required to be reversed in appeal. /{_,,V,/——«-al




It is trite here to refer to a few decisions in th1s regard by

the Hon'ble Supreme Court:

+ 2007 (4) SCC 415 ~ Chandrappa v. State of Karnataka.

- 2012 (1) SCC 602 - Statc of Rajasthan v. Shera Ram. . .

+ 2013 (5) SCC 705 - Sh1vasharanappav State of Karnataka. - -

« AIR 2009 SC 1542 (Para 12) State of Punjab v. Sukhcham |
Singh & Anr.

= 2012 (6) SCC 589 (Para—27) - Rohtash v. State of Haryana

(11) For the foregoing reasons, this Cou'rt is of the considered
view that the finding arrived at by the Court below 18 purely in

accordance with law and the Court below has not committed any

error of law 1n reachlng to the said conclusmn of acqulttmg the
Respondent of the eharge leveled ageunst h1m under Sectlon 135

of- the Electr1c1ty Act 2003

- (12) The Appeal thus faﬂs and 1s accordlngly dlsmlssed be1ng '

;-;-..ltotally devoid of merits. : - ..w--~~~~—ﬁ-“'r‘é;y_ |
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