WP.(C) No.13092 of 2005

09. 25 .02.2015 In this wit application the petitioners have
called in question the order passed by the |earned Additional District Judge, Fast Track Court
, Cuttack in Msc. Appeal No.75 of 2004. By the said order the |earned Additional District Jud
ge has set aside the order dated 24.04.2004 passed by the |l earned G vil Judge (Jr. Division),
Banki in Title Suit No.9 of 1996 of the Court of the |l earned Cvil Judge (Jr. Division), Banki

2. Facts necessary for the purpose are as under:
The opposite party in the year 1996 as the plaintiff through his father as ne
xt friend had filed the suit against the defendants. During pendency of the suit the defendant
no.1l di ed on 09.06.2000. Sonetine thereafter one Laxni dhar Mshra clainmng to be son of Suna,
the deceased daughter of defendant no.1 through first wife filed a petition under Oder-1, Ru
le 10, C.P.C. to be inpleaded as party which was rejected. However, even thereafter no step f
or substitution of the | egal representatives of deceased defendant no.1l was taken, and the su
t stood abat ed. Thereafter, the plaintiff filed petition for setting aside the abatene
nt of the suit on account of death of original defendant no.1l and non-substitution of his |ega
| representatives with a prayer for condonation of del ay.

The nove received serious resistance from defendant nos. 2 and 3 that such de
ay in non-substitution of the |egal representatives of the deceased defendant no.1 was deli ber
ate and with mala fide intention. The court below found the plaintiff to have deliberately de
ayed the matter with nala fide intention having filed such applications after |apse of nore th
an three and half year. So, the abatenment of suit agai nst defendant no.1 was refused to be set

aside and the petitions were rejected.

3. The matter was carried in an appeal. The appellate court has gone to hold that
the earlier rejection of the petition under Order-1 Rule 10, C P.C filed by one Laxm dhar M
shra, was rejected illegally. Then though the plaintiffs latches was found for non filing of t

he petition for substitution in tinme, in the interest of justice, the delay has been condoned,
abat ement has been set aside and order for substitution has been passed subject to paynment of
cost of Rs.1,000/- by the plaintiff.
4. Heard | earned counsel for the petitioners. None appeared for the opposite part
i es.
5. It is submtted by the | earned counsel for the petitioners that the plaintiffs
havi ng not taken tinely steps for substitution of the |egal representatives of deceased defen
dant and then having filed the petition after |apse of nore than three land half years, such
ong del ay ought not to have been condoned when there remains absolutely no acceptabl e expl anat
ion to that effect. It is argued that no sufficient cause or even a reasonabl e cause has been
shown for condoning the delay of nmore than three and hal f years when the suit has already abat
ed. The application besides being vague on the face of it contains unacceptable avernments. As
such, it is submtted that the learned Additional District Judge ought not to have set at naug
ht the order of the court bel ow and ought to have di snmissed the appeal. Thus, he submits that
the order of the learned Additional District Judge that it is so necessary in the interest of
justice is not sustainable in the eye of law and it runs agai nst the fundamental principles on
which the law of limtation is founded upon
6. Def endant no. 1 died on 09.06.2000. The suit was admttedly filed by the plaint
iff, who was then a minor through his father as next friend. However, towards the end of the y
ear 2001 after attaining najority the plaintiff opted to pursue the suit hinself.

It is stated that deceased defendant no.1 had a daughter, Suna @ Swarn
alata through his first wife who died | eaving behind three sons and plaintiff as well as Swarn
al ata has got equal share over the estate of Narayan and Bai dehi, the defendant no.1. It is s
tated that after the disnissal of the application under Order-1 Rule 10, C.P.C. filed by one o
f the sons of Swarnalata, the plaintiff renmained under an inpression and belief that Laxm dahr

and their brothers have abandoned their claimand withdrew fromcontesting the suit. This is

projected as the only explanation for not taking timely steps for substitution and taking such
steps after | apse of nmore than three and half years fromthe death of defendant no.1. Cbjecti

on is raised on the ground that there remai ns absolutely no acceptabl e explanation for the de

ay in filing such petitions. It is also stated that the explanation so given is not at all ten
abl e that when the petition under Order-1, Rule-10 CP.C. was rejected, it would rise to an im
pression and belief that all those |legal representatives of the deceased defendant no.1l have a
bandoned their claimto resist the suit for grant of the prayers nade therein as all the | ega

representatives had not joined.

7. At the outset, it is noticed that the delay in filing an application i

s considerable and it cannot be d|sputed that the onus to show that sufficient cause exists fo
r condonation of delay |lies upon the plaintiff in the present case.



It is obligatory upon the plaintiff to show the sufficient cause by wh
ich he was prevented in continuing to prosecute the suit. Here adnmittedly the delay is for nor
e than three and half years in filing the applications for bringing the | egal representatives
on record. To explain these delay the plaintiff has filed a petition stating that in view of t
he rejection of the petition Oder 1 rule 10 of the Code of Civil Procedure filed by one of th
e legal representatives of the deceased-defendant no.1, he renmained under the inpression and b
elief that all the legal heirs have abandoned their clainms. This is an explanation that due to

i nadvertent and bona fide m stake, no step could be taken.

The rel evant para of the application is quoted as hereunder:

2. That the pIa|nt|ff after gaining majority in the | ast
end of the year 2001 (two thousand one) took part in the further proceedings of the suit. The
plaintiff is the only mal e | egal successor of the deceased defendant No.1 (one). The deceased
def endant No.1 (one) has a daughter nanely Swarnal ata alias Suna who is the only daughter of
ate Narayan M shra through his first wife. The said Swarnal ata alias Suna died | eavi ng behi nd
her three sons as her |egal successors. The plaintiff and | ate Swarnal ata has got equal shares

over the left over estates of Late Narayan M shra and Late Bai dehi Dibya (the defendant No. 1(
one) . Hence, the sons of Late Swarnal ata alias Suna as per the schedul e given at the bottom of
the petition are necessary parties to the suit are required to be substituted as the legal rep
resentatives in place of the deceased defendant No.1 (one) or else the plaintiff and the inten
ded (substitute) parties will be highly prejudiced and their indefeasible rights will be defea
ted.

3. That one Laxmi dhar M shra, one son of Swarnalata alias Suna in
tended to be nade as a party to the suit claining hinself to be the adoptive son of |ate defen
dant No.1 (one), which factor also constrained the plaintiff to remain silent about substituti
on because after rejection of the petition under Order 1 (one), Rule 10(ten) of CP.C. filed b
y the said Laxm dhar, he remained silent after accrual of the know edge about the pendency of
the suit and al so about the death of his maternal grandnother (the defendant No.1 (one), which

led the plaintiff to believe that probably Laxm dhar and his brothers are going to abandon an
y sort of claimnegativing the prayer of the plaintiff-petitioner in the suit.

4. It is objected on the ground that the plaintiff aft
er attaining mgjority took part in the further proceeding of the suit in the year 2001. The pl
aintiff-petitioners mstake is wilful one, and his mstake is not at all bona fide one in not

taking step for setting aside the abatenent order

In all the petitions it is stated that because Laxnm dhars petition und
er Order 1 Rule 10 of the Code was dism ssed, inpression cane and it was believed that they a
| abandoned their claim It is clear froma bare readi ng of the paragraphs referring to the ex
pl anation for not taking timely step for substitution that just for the sake of explanation th
ose have been stated. \When the opposite party no.1 opted to pursue the suit hinself after atta
ining majority during the year 2001, how he could remain under the inpression and belief that
the legal representatives of the defendant no.1 have abandoned their claimand howcan it to b
e a bona fide mstake. The know edge of the death of defendant no.1 was all along there with t
he opposite party no.1. The opposite party no.1 has thus acted irresponsibly and even w th neg
ligence. His conduct rather shows the utter callousness and sheer irresponsibility and the fac
ts stated in the petition are just not acceptable to show sufficient cause on the part of the
opposite party no.1l frombeing prevented fromtaking tinmely step in the matter of substitution

of the legal representatives of the deceased-opposite party no. 1.

8. It has been held in case of Ram Sumiran v. D.D.C., (1985) 1 SCC 431, M
ithailal Dal sangar Singh v. Annabai Devram Kini, (2003) 10 SCC 691 and Ganeshprasad Badri naray
an Lahoti v. Sanjeevprasad Jamaprasad Chourasiya, (2004) 7 SCC 482, that this Court should ta
ke a liberal view and should condone the delay, irrespective of the above facts and in all the
se judgments the del ay has been condoned by the Court.

9. It is submtted by the | earned counsel for the petitioner that the sui
t has abated and no cause nuch | ess sufficient has been shown for setting aside the abatenent.

A right accrued in favour of the petitioner and it would be unfair and unjust to take away th
e vested right on such filmsy and basel ess ground. It is the settled principle of |aw that the

suit abates automatically against a deceased party if his |legal representatives were not brou
ght on record within the stipulated period. Rule 1 of Order 22, CPC mandates that the death of

a defendant, or a plaintiff shall not cause the suit to abate if the right to sue survives. |
n other words, in the event of death of a party, where the right to sue does not survive, the
suit shall abate and conme to an end. In the event the right to sue survives, the concerned par
ty is expected to take steps in accordance with provisions of this Order. Oder 22 rule 4, CPC

therefore, prescribes that where the defendant dies and the right to sue has survived, then a
n application could be filed to bring the I egal representatives of the deceased defendant on r
ecord within the time specified (90 days). Once the proceedi ngs have abated, the suit essentia
Ily has to cone to an end, except when the abatenent is set aside and the |legal representative



s are ordered to be brought on record by the Court in terns of Order 22 rule 9(2), CPC which
s to be filed within 60 days after expiry of above 90 days. Order 22 rule 9(3) of the CPC cont
enpl ates that provisions of section 5 of the Indian Limtation Act, 1963 shall apply to an app
lication filed under sub rule 2 of rule 9 of Order 22, CPCi.e. provision of section 5 of the
Limtation Act nmay cone to the aid in case of filing of such application beyond 150 days since
death. In order words, an application for setting aside the abatenment has to be treated at pa
r and the principles enunciated for condonation of delay under Section 5 of the Linmitation Act
are to apply para materia. Section 3 of the Limtation act requires that suits or proceedi ngs
instituted after the prescribed period of Iimtation shall be dism ssed. However, in terns of
section 5, the discretionis vested in the Court to admt an appeal or an application, after
the expiry of the prescribed period of limtation, if the applicant shows sufficient cause for
not preferring the application w thin the prescribed tine. The expression sufficient cause c
omonly appears in the provisions of Order 22 rule 9(2), CPC and section 5 of the Limitation A
ct, thus categorically denonstrate that they are to be decided on simlar grounds. The decisio
n of such an application has to be guided by simlar precepts. It will be appropriate to trace
the |l aw enunciated by the Apex Court while referring, both the provisions of Order 22 rule 9,
CPC and section 5 of the Limtation Act. In the case of Union of India v. Ram Charan, (AR 19
64 SC 215), a three Judge Bench of the Apex Court was concerned with an application filed und
er Order 22 rule 9, CPC for bringing the | egal representatives of the deceased on record beyon
d the prescribed period of limtation. The Court expressed the view that mere all egations abou
t bel ated know edge of death of the opposite party would not be sufficient. The Court applied
the principles of reasonable tinme even to such situations. Wiile stating that the Court was no
t to invoke its inherent powers under section 151, C. P.C view has been expressed that the pro
vi sions of Order 22, rule 9, CPC should be applied. The Court held as under
8. There is no question of construing the expression sufficient cause
liberally either because the party in default is the Government or because the question arises
in connection with the inpleading of the | egal representatives of the deceased respondent. Th
e provisions of the Code are with a view to advance the cause of justice. O course, the Court
, i n considering whether the appellant has established sufficient cause for his not continuing
the suit in time or for not applying for the setting aside of the abatenent within tinme, need
not be over-strict in expecting such proof of the suggested cause as it would accept for hold
ing certain fact established, both because the question does not relate to the merits of the d
i spute between the parties and because if the abatenment is set aside, the merits of the disput
e can be determined while, if the abatenment is not set aside, the appellant is deprived of his
proving his claimon account of his cul pabl e negligence or |ack of vigilance. This, however,
does not nean that the Court should readily accept whatever the appellant alleges to explain a
way his default. It has to scrutinize it and would be fully justified in considering the nerit
s of the evidence led to establish the cause for the appellants default in applying within tim
e for the inpleading of the | egal representatives of the deceased or for setting aside the aba
tement.
XX XX XX
10The procedure, requires an application for the naking of the legal r
epresentatives of the deceased plaintiff or defendant a party to the suit. It does not say who
is to present the application. Ordinarily it would be the plaintiff as by the abatenent of th
e suit the defendant stands to gain. However, an application is necessary to be nmade for the p
urpose. If no such application is nade within the tine allowed by |aw, the suit abates so far
as the deceased plaintiff is concerned or as agai nst the deceased defendant. The effect of suc
h an abatenent on the suit of the surviving plaintiffs or the suit against the surviving defen
dants depends on other considerations as held by this Court in State of Punjab v. Nathu Ram (
Al R 1962 SC 89 and Jhanda Singh v. @irmkh Singh, C A No. 344 of 1956, D/ 10.4.1962 (SC). Any
way, that question does not arise in this case as the sol e respondent had di ed.
XX XX XX
12 The legislature further seens to have taken into account that there
may be cases where the plaintiff may not know of the death of the defendant as ordinarily exp
ected and, therefore, not only provided a further period of two nonths under Art.171 for an ap
plication to set aside the abatement of the suit, but also made the provisions of Section 5 of
the Limtation Act applicable to such applications. Thus the plaintiff is allowed sufficient
time to nake an application to set aside the abatenent which, if exceeding five nonths, be con
sidered justified by the Court in the proved circunstances of the case. It would be futile to
| ay down precisely as to what considerations would constitute sufficient cause for setting as
de the abatenent or for the plaintiffs not applying to bring the I egal representatives of the
deceased defendant on the record or would be held to be sufficient cause for not making an app
lication to set aside the abatenent within the tine prescribed. But it can be said tha
t the delay in the maki ng of such applications should not be for reasons which indicate the pl
aintiffs negligence in not taking certain steps which he could have and shoul d have taken. Wa



t woul d be such necessary steps woul d agai n depend on the circunstances of a particular case a
nd each case will have to be decided by the court on the facts and circunstances of the case.
Any statement of illustrative circunstances or facts can tend to be a curb on the free exercis
e of its mind by the Court in determ ning whether the facts and circunstances of a particul ar
case ampunt to sufficient cause or not. Courts have to use their discretion in the matter of s
oundly in the interests of justice.

10. In the case of P.K Ramachandran v. State of Kerala, (1997) 7 SCC 556) where th
ere was delay of 565 days in filing the first appeal by the State, and the Hi gh Court had obse
rved, taking into consideration the averments contained in the affidavit filed in support of t
he petition to condone the delay, we are inclined to allow the petition. Wile setting aside t
his order, the Apex Court found that the explanation rendered for condonation of delay was ne
ther reasonabl e nor satisfactory and held as under: -

3. It would be noticed froma perusal of the inpugned order that the c
ourt has not recorded any satisfaction that the explanation for delay was either reasonable or
satisfactory, which is an essential prerequisite to condonation of del ay.
4, That apart, we find that in the application filed by the respond
ent seeki ng condonation of delay, the thrust in explaining the delay after 12.5.1996 is :
at that time the Advocate Cenerals office was fed up with so many arb
tration matters (sic) equally inportant to this case were pending for consideration as per the
directions of the Advocate Ceneral on 02.09. 1995
5. This can hardly be said to be a reasonable, satisfactory or ev
en a proper explanation for seeking condonation of delay. In the reply filed to the applicatio
n seeki ng condonation of delay by the appellant in the High Court, it is asserted that after t
he judgnent and decree was pronounced by the | earned Sub-Judge, Kollam on 30.10.1993, the scop
e for filing of the appeal was examined by the District Governnment Pleader, Special Law Ofice
r, Law Secretary and the Advocate General and in accordance with their opinion, it was decided
that there was no scope for filing the appeal but |ater on, despite the opinion referred to a
bove, the appeal was filed as late as on 18.01.1996 wi thout disclosing why it was being filed.
The Hi gh Court does not appear to have examined the reply filed by the appellant as reference
to the same is conspicuous by its absence fromthe order. W are not satisfied that in the fa
cts and circunmstances of this case, any explanation, much | ess a reasonable or satisfactory on
e had been offered by the respondent-State for condonati on of the inordinate delay of 565 days

6. Law of limtation nmay harshly affect a particular party but it
has to be applied with all its rigour when the statute so prescribed and the courts have no p
ower to extend the period of limtation on equitable grounds. The discretion exercised by the
Hi gh Court was, thus, neither proper nor judicious. The order condoning the delay cannot be su
st ai ned.
Thi s appeal, therefore, succeeds and the inpugned order is set aside.
Consequently, the application for condonation of delay filed in the H gh Court would stand rej
ected and the miscellaneous first appeal shall stand dism ssed as barred by tinme. No Costs.
11. In the case of Mthailal Dal sangar Singh (supra), a Bench of Apex Court had th
e occasion to deal with the provisions of Order 22 Rule 9, CPC and while enunciating the princ
i ples controlling the application of and exercising of discretion under these provisions, the
Court reiterated the principle that the abatenent is automatic and not even a specific order
s required to be passed by the Court in that behalf. It would be useful to reproduce paragraph
8 of the said judgnment which has a bearing on the matter is controversy before us:
8. I nasmuch as the abatenent results in denial of hearing on the ner
its of the case, the provision of abatenent has to be construed strictly. On the other hand, t
he prayer for setting aside an abatenent and the di snmissal consequent upon an abatenent, have
to be considered liberally. A sinple prayer for bringing the | egal representatives on record w
ithout specifically praying for setting aside of an abatenent may in substance be construed as
a prayer for setting aside the abatenment. So also a prayer for setting aside abatenent as reg
ards one of the plaintiffs can be construed as a prayer for setting aside the abatenment of the
suit inits entirety. Abatement of suit for failure to nove an application for bringing the
egal representatives on record within the prescribed period of limtation is automatic and spe
cific order dismssing the suit as abated is not called for. Once the suit has abated as a mat
ter of law, though there nmay not have been passed on record a specific order dismssing the su
it as abated, yet the legal representatives proposing to be brought on record or any other app
licant proposing to bring the legal representatives of the deceased party on record woul d seek
the setting aside an abatenent. A prayer for bringing the | egal representatives on record, if
al  owed, woul d have the effect of setting aside the abatenent as the relief of setting aside
abat ement t hough not asked for in so many words is in effect being actually asked for and is n
ecessarily inplied. Too technical or pedantic an approach in such cases is not called for.
12. Anot her Bench of Apex Court in a recent judgnent of Katari Suryanarayana v. Ko



ppi setti Subha Rao, (AR 2009 SC 2907) again had an occasion to construe the anbit, scope and
application of the expression sufficient cause. The application for setting aside the abatenen
t and bringing the I egal heirs of the deceased on record was filed in that case after a consid
erabl e del ay. The expl anati on rendered regarding the delay of 2381 days in filing the applicat
ion for condonation of delay and 2601 days in bringing the |legal representatives on record was
not found to be satisfactory. Declining the application for condonati on of delay, the Court,
whi | e di scussing the case of Perunon Bhagvathy Devaswom v. Bhargvi Amma ((2008) 8 SCC 321) in
its para 9 held as under :-
11. The words sufficient cause for not making the application withint
he period of Iimtation should be understood and applied in a reasonable, pragmatic, practica
and |iberal nmanner, depending upon the facts and circunstances of the case, and the type of ¢
ase. The words sufficient cause in Section 5 of Limitation Act should receive a |iberal constr
uction so as to advance substantial justice, when the delay is not on account of any dilatory
tactics, want of bona fides, deliberate inaction or negligence on the part of the appellant.
13. As held by the Apex Court in the case of Mthailal Dal sangar Singh (supra), the abatem
ent results in the denial of hearing on the nmerits of the case, the provision of abatenment has
to be construed strictly. On the other hand, the prayer for setting aside an abatement and th
e di sm ssal consequent upon an abatenent, have to be construed liberally. Thbus even if the te
rmsufficient cause has to receive liberal construction, it nust squarely fall within the conc
ept of reasonable tine and proper conduct of the concerned party. The purpose of introducing
i beral construction normally is to introduce the concept of reasonableness as it is understood
inits general connotation. The law of limtation is a sustentative |law and has definite con
sequences on the right and obligation of a party to arise. These principles should be adhered
to and applied appropriately depending on the facts and circunstances of a given case. Once a
val uabl e right, as accrued in favour of one party as a result of the failure of the other part
y to explain the delay by showi ng sufficient cause and its own conduct, it will be unreasonab
e to take away that right on the nere asking of the applicant, particularly when the delay is
directly a result of negligence, default or inaction of that party. Justice must be done to bo
th parties equally. Then alone the ends of justice can be achieved. If a party has been thorou
ghly negligent in inplenenting its right and renedies, it will be equally unfair to deprive th
e other party as a valuable right that has accrued to it in law as a result of his acting vig
lantly.
The application filed by the applicants lack in details. Even the averments nmade are n
ot correct and ex-facie lack bon fide. The explanation has to be reasonable or plausible, so a
s to persuade the Court to believe that the explanation rendered is not only true, but is wort
hy of exercising judicial discretion in favour of the applicant. If it does not specify any of
the enunci ated ingredients of judicial pronouncenents, then the application should be dismss
ed. On the other hand, if the application is bona fide and based upon true and pl ausi bl e expla
nati ons, as well as reflect normal behavi our of a conmon prudent person on the part of the app
licant, the Court would nornmally tilt the judicial discretion in favour of such an applicant.
Li beral construction cannot be equated with doing injustice to the other party.lt must be inpr
essed upon that delay shoul d be condoned to do substantial justice without resulting in injust
ice to the other party. This bal ance has to be kept in nind by the Court while deciding such a
pplications. In the case of Ramal and others v. Rewa Coal fields Ltd. (AR 1962 SC 361) the Ape
x Court took the view :
It is however, necessary to enphasize that even

after sufficient cause has been shown a party is not entitled to the
condonation of delay in question as a natter of right. The proof of a
sufficient cause is a condition precedent for the exercise of the discretion
ary jurisdiction vested in the court by Section 5. If sufficient cause is not
proved not hi ng further has to be done; the application for condoning
del ay has to be disnissed on that ground alone. If sufficient
cause is shown then the Court has to enquire whether in
its discretion it should condone the delay. This aspect of the matter nat
urally introduces the consideration of all rel evant facts and it is at th
is stage that diligence of the party or its bona fides may fall for considera
tion;
13. We feel that it would be useful to make a reference to the judgnent of

this Court in Perunon Bhagvathy Devaswom (supra). In this case, the Court, after discussing a
nunber of judgnments of this Court as well as that of the Hi gh Courts, enunciated the principl
es which need to be kept in mind while dealing with applications filed under the provisions of
Order 22, CPC along with an application under Section 5, Limtation Act for condonati on of de
lay in filing the application for bringing the | egal representatives on record. In paragraph 1

3 of the judgnment, the Court held as under :-
13 (i). The words sufficient cause for not nmaking the application with



in the period of limtation should be understood and applied in a reasonable, pragmatic, pract
ical and liberal manner, depending upon the facts and circunstances of the case, and the type
of case. The words sufficient cause in Section 5 of the Limtation Act should receive a |libera
| construction so as to advance substantial justice, when the delay is not on account of any d
ilatory tactics, want of bona fides, deliberate inaction or negligence on the part of the appe
['lant.

(ii) In considering the reasons for condonation of delay, the court
s are nore liberal with reference to applications for setting aside abatenent, than other case
s. Waile the court will have to keep in view that a valuable right accrues to the | egal repres
entatives of the deceased respondent when the appeal abates, it will not punish an appellant w
ith for closure of the appeal, for unintended | apses. The courts tend to set aside abatenent a
nd decided the matter on merits. The courts tend to set aside abatenent and decide the matter
on nmerits, rather than termi nate the appeal on the ground of abatenent.

(iii) The deci sive factor in condonation of delay, is not the length
of delay, but sufficiency of a satisfactory explanation

(iv). The extent or degree of |eniency to be shown by a court depend
s on the nature of application and facts and circunstances of the case. For exanple, courts vi
ew del ays in nmaking applications in a pending appeal nore leniently than delays in the institu
tion of an appeal. The courts view applications relating to | awers |apses nore leniently than
applications relating to litigants | apses. The classic exanple is the difference in approach
of courts to applications for condonation of delay in filing an appeal and applications for co
ndonati on of delay in re-filing the appeal after rectification of defects.

(v) Want of diligence or inaction can be attributed to an appellan
t only when something required to be done by him is not done. Wen nothing is required to be
done, courts do not expect the appellant to be diligent. Were an appeal is adnmitted by the H
gh Court and is not expected to be listed for final hearing for a few years, an appellant is n
ot expected to visit the court or his | awer every few weeks to ascertain the position nor kee
p checki ng whether the contesting respondent is alive. He nerely awaits the call or informatio
n fromhis counsel about the listing of the appeal

It may be stated here that this judgrment had been foll owed with approv
al by an equi-bench of the Apex Court in the case of Katari Suryanarayana (supra).
14. Above are the principles which should control the exercise of judicial discretion vest
ed in the Court under these provisions. The expl ai ned del ay should be clearly understood in co
ntradi stinction to inordinate unexplained delay. Delay is just one of the ingredients which ha
s to be considered by the Court. In addition to this, the Court must also take into account th
e conduct of the parties, bona fide reasons for condonation of delay and whether such delay co
uld easily be avoided by the applicant acting with normal care and caution. The statutory prov
i sions mandate that applications for condonati on of delay and applications belatedly filed bey
ond the prescribed period of limtation for bringing the | egal representatives on record, shou
Id be rejected unless sufficient cause is shown for condonation of delay. Thus, it is the req
uirement of law that these applications cannot be allowed as a matter of right and even in ar
outine manner. An applicant nust essentially satisfy the above stated ingredients; then al one
the Court would be inclined to condone the delay in the filing of such applications.
15. Keeping in mnd the above principles, let us nowrevert to the nmerits of the applicati
on in hand. As already noticed, except the vague avernent as earlier stated, there is no other
justifiable reason stated in the applications. It is already held that the application does n
ot contain the believable facts. Thus, want of bona fides is inputable to the opposite party n
0.1. There is no reason or sufficient cause shown as to what steps were taken during this per
od and why inmredi ate steps were not taken. It is the abnormal conduct on the part of the oppos
ite party no.1. The cumul ative effect of all these circunstances is that the applicant has ms
erably failed in showi ng any sufficient cause for condonation of delay of nore than three and
hal f year in filing the applications in question
16. In the aforesaid, this Court finds that the |learned Additional District Judge comitte
d error of |aw apparent on the face of record by setting aside the abatenent condoning such |lo
ng delay and all owi ng substitution of |egal representatives of deceased-defendant no.1. Theref
ore, said order is hereby quashed and that of the original court is restored.
17. The writ petition is accordingly allowed. No order as to costs.

D. Dash, J.
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