QJC No. 4406 OF 2002

10. 30.04. 2015 These el even petitioners being the villagers of Palli under Br
ahmagiri police station in the district of Puri have filed this wit application challenging t
he order of the Director, Consolidation for constitution of a new village by way of reduction
of area of existing revenue village Budhanga from Ac. 313. 68 dec. to Ac.163.43 dec. and accord
ngly by changing its boundary and al so reducing the area of revenue village Palli from Ac. 536.
44 dec. to Ac.469.59 dec. purporting to act under section 7(4) of the OCH&PFL Act, 1972 (here
nafter referred to as the Consolidation Act). The order thus relates to creation of new revenu
e village Harapada with an area of Ac.117.00 dec. by carving out portions fromvillage Budhang
a and Palli.
2. Notification was issued under the Consolidation Act bringing village Budhanga
and Palli under consolidation operation. One hundred sixty two inhabitants of the ham et Harap
ada under village Budhanga on 29.07.1993 nade the prayer to declare the said ham et a separate
revenue village for admnistrative conveni ence carving out sonme portions fromvillage Budhang

a and village Palli. The followi ngs have been specifically stated in the petition providing th
e justification:-

(1) I nhabi tants of ham et Harapada are residing in both the sides of commpn bounda
ry of village Palli and Budhanga since the time of their ancestors and the agricultural |ands
bel onging to themare in the surroundings to their homestead | ands;

(ii) al t hough their honestead as well as the agricultural |ands are on the southern
side of village Palli as well as on the northern of village Budhanga, they have no such |ink
with the inhabitants of village Budhanga and Palli and they have been treating thenselves to b
e one entity in observing social and other functions and celebrations on the festive occasions
(iii) the upper primary school stands inside the village Budhanga where their childr
en used to read whereas there is separate school in village Palli and one m ddl e english schoo
| is also there in the village Palli where children of Budhanga, the ham et of Harapada and vi

Ilage Palli have been pursuing their education

(iv) the ham et Harapada, village Budhanga and Palli have separate |ands for comrmun
al use; they have separate gocher |ands, burial grounds, tank, water courses and roads.

(v) the sites of the hanl et Harapada, village Budhanga and Palli are situated at a
di stance of one and half kilometer from each other; and

(vi) the i nhabitants of the hanl et Harapada are dependent on the villagers of Pall

and Budhanga for receiving Governnent grant during the natural disaster such as flood, cyclon

e etc.

Al toget her there are 97 households in the said ham et Harapada and the popul at

ion to be around 795 prior to reorgani zati on of Panchayats, the ham et Harapada was under Dim

ri sena Gram Panchayat but after reconstitution now a portion has remai ned under Kandagoda G am
Panchayat whereas the rest still remains under D mrisena G am Panchayat which creates confl

cts anongst the inhabitants of the ham et and nany a tinmes stands on the way when the questio

n of showi ng solidarity comes.

4. The Consolidation Officer after receiving the application filed by one hundred
and sixty two applicants out of whomtwo have been inpl eaded here as opposite party nos.7 and
8, made an inquiry under section 7(4) of the Consolidation Act read with Rule 16 of the OCH&P

FL Rule (hereinafter referred to as the Rules). The Consolidation Oficer after inquiry submt

ted his detail report by order dated 20.08.94 to the Director, Consolidation through proper ch

annel for taking the final call. The Director upon perusal of the order of the Consolidation O

fficer as also the materials on record found the expressi ons made by the Consolidation Oficer
in his order dated 20.08.1994 to have been suffering fromlegal infirmties. He then directed
the Consolidation Oficer to hear the objectors and make filed inquiry before form ng opinio

ninthe matter. The Consolidation O ficer upon receipt of the sane conplied with the directio

n. The relevant portions of his observation are the foll ow ngs:

During enquiry it is seen that there runs one road touching 3 vill ages nanely,
Budhanga, Harapada and Palli locally called Delanga Brahmagiri road. Hanl et Harapada is in

a distance of more than 1 km from Budhanga and about 800 nmeters fromPalli. This distance is

in conformty with the report of Tahasildar, Puri. The popul ati on of ham et Harapada is nore t

han 560 covering 60 to 70 houses about half of the houses lies in the boundary |ine of Budhang

a and rest half in the boundary of Palli. There runs one canal close to the Delanga Brahmagir

i road touching all the villagers and there are separate outlet for all the 3 villages accord

ng to leveling of the field. This canal touches the river Ratnachira near village Budhanga whi

ch now remains in the proposed new boundary of village Budhanga. Hence fromirrigation point o

f view those 3 villagers do not depend on each others. Wstern side of those villages are conp

aratively low than the eastern side. Hence excess water in rainy season drains to western ward

s into the river Luna. Any rivalry anong the villagers of these 3 villages will not create pr



obl em for drai nage of excess water. Fromthe enquiry | conme to the conclusion that the inhabit
ants of village Budhanga, Palli and Harapada have independent living cultivation comrunal | and
for public use and communication facilities. None of them depends upon other for any neans.

During hearing the villagers of Budhanga clainmed that in the proposed change,

ham et Harapada becones bi gger than Budhanga in total area. Fromthe statenment enclosed as per
paragraph 129 of OC. M, it is seen that out of total 313.68 acres, 150.25 (acres) i.e., less
than 50 % has been transferred to the ham et Harapada | eaving 163.43 (acres) for the village.
Due to inclusion of 66.85 acres fromPalli, the total area of Harapada cones to 217.10. (acre
s) It is further seen that total Ac.13.76 of |and owned by villagers of Budhanga cones under t
he proposed vill age Harapada and Ac. 8.03 of |and owned by the villagers of Harapada under Vil
age Budhanga the proposed change. Hence this claimof the villagers of Budhanga deserves no ne
rit as size of a village is considered fromthe point of population for Governnent aid not fro
m the point of area. (Quoted in Verbatim

At last his conclusion stands:- After hearing the parties, | cone to the conc
usion that the inhabitants of Harapada claimseparate only for getting Government aid and to k
eep their unity as at present being kept in boundary of two villages and in admnistrative |j
urisdiction of two panchayats, they are being debarred of getting such facilities. (Quoted in
Ver bati m
5. Wth all these, the record was placed before the Director for further order in

accordance with law. The Director in the order having pursed the report of the Consolidation
Oficer noted the gist of the proposal and found all statutory formalities as envi saged under
the Rules to have been conplied with. He also noted that the opinion of the Collector, Puri in
the matter to be in affirmative. In view of the sane, he has approved the boundary change pro
posal inparting further direction in the matter.
6. Learned counsel for the petitioners subnits that the change in the existing vi
Il age boundaries of village Bhudanga and Palli ought not have been ordered at the bidding of t
hose applicants. He further submts that the Director, Consolidation in the case in hand has f
ailed to discharge his duty as per the provision of section 7(4) of the Consolidation Act. He
contends that the Director has not gone to formhis own opinion and on the other hand has just
put his hand and seal to the report of the Consolidation Oficer and also the views collected

Therefore, he urges that such order is vul nerable.

Learned counsel for the opposite party nos.7 and 8 submits that since the Dire
ctor, Consolidation after considering the opinion of the Collector, the inquiry report and oth
er fact situations has cone to the conclusion that the proposal for creation of village Harapa
da carving out a portions fromvillage Bhudanga and Palli has its nmerit, the same is not |liab
e to be interfered with in exercise of the wit jurisdiction by this Court. According to him
the guidelines submtted here has nothing to do with the exercise of statutory power under sec
tion 7 (4) of the Consolidation Act, read with rule 16 when it has also no reference to the pr
ovi sions of the Consolidation Act.

7. At this stage, it is profitable to take note of the Division Bench decision of
this Court in the case of Fanindranath Jena and another Vrs. Purna Chandra Saml, 1990 (I) OL
.R, 485. It has been held therein that the objects and reasons for enacting the Consolidation
Act is for introducing a particular price of legislation for inproving agriculture production
in the State. It has been held therein that the objects and reasons for which Consolidation A
ct intends to achieve consolidation of scattered hol dings and rearrange the hol di ngs incl uding
the fragnented hol di ngs anong vari ous | and owners to nake them nore conpact to provi de agai ns
t future fragnentation. The enactnent is for economic farnming and applications of inmproved inp
| enents and methods of farming. It has enphatically held therein that since the objects and re
asons for which Consolidation Act was enacted was to prevent fragmentation of hol dings and rea
rrange the holdings of land in order to make them nore conpact, the authority which has been v
ested with the jurisdiction under section 7(4) of the Consolidation Act read with Rule 16 of t
he Consolidation Rules has to exercise such power in conformity with the objects and reasons o
f the Consolidation Act. It has been held that :- XXX XXX
XXX

Though no gui del i ne has been indicated under section 7(4) of the Consolidation Act and rule 16
of the Rules and unbridl ed power has been bestowed with the Director of Consolidation to chan
ge boundaries of villages, in our opinion such powers can only be exerci sed when the reasons a
re conpatible and have direct nexus with the aimand object of the Act.
8. Adverting to the case in hand, giving a plain reading to the order of the Dire
ctor, Consolidation, it appears that independently he has not gone for consideration of the pr
oposal received fromthe Consolidation Oficer in passing the order inpugned in this wit appl
ication. When specifically sub-rule (3) of rule 16 of the Consolidati on Rules speaks that on r
ecei pt of the proposal fromthe Consolidation Oficer, the Director, Consolidation shall cons
der the same and pass such order as he deens fit.



As already stated after describing the proposal in brief and having perused th
e report that there has been conpliance of statutory formalities abruptly the Director has gon
e to approve the report relating to the boundary change and creati on of new village. Thus, | f
i nd there has been no consideration of the proposal as mandated under sub-rule (3) of rule 16
of the Consolidation Rules by going to exanmine the same fromdifferent angles as are necessary
for the purpose, keeping in view the objective sought to be achieved by the provision in the
Consol i dation Act also for providing such a provision enpowering the Director to order of chan
ge of boundary of the villages and constitution of new village having felt that in the absence
of the sane it may so happen in some cases, that the ains and objective sought to be achieved
under Consolidation Act may not be achieved at all. The exam nation thus ought to have been
n the light of all those as to whether such a creation of new village by changing the boundari
es of other two villagers is necessary for achievenment of the objects and reasons behind the e
nactment as indicated in the aforesaid para. Nothing is indicated in the said order as to even
why it is so necessary that the proposal of the Consolidation Oficer would stand for approva
. In fact, if we |look at the provisions of the Act the power is vested with the Director, Con
solidation as the conpetent authority to constitute new village by effecting changes of the bo
undaries existing village/villages and for the purpose the Rul es have been nade that with the
proposal for such boundaries or to the proposed constitution of the new village objections ar
e to be invited at the base |level and only those received within 15 days of service of genera
noti ce woul d be considered by the Consolidation Oficer along with the opinion of the Coll ect
or, if any, received during the said period and thereafter the Director, Consolidation shall c
onsi der the sane and pass necessary order. As it is seen in the present case, the order of the
Director does not reveal that there has been consideration of the said proposal even at his
evel prior to the passing of the final order. The word consider as indicated in sub rule (3)
rule 16 of the Consolidation Rules cannot be said to have so nmeant that the Director is only r
equired to exam ne fromthe angle of the observance of all the statutory formalities and upon
said satisfaction alone would go to approve the sane. The word approve neans to give formal sa
nction or authoritatively confirmbut that is sinply on account of the authority being superio
r in position to give the stanp to it for being carried into action. The question of approva
is foreign to the rule which mandates to consider, i.e., upon due application of mind keeping
in viewthe aimand in the backdrop of the objectives sought to be achi eved under the Consol
dation Act containing the provision concerning this change of village boundary and constitutio
n of new village for the purpose of furthering the achi evement of the ainms and objectives unde
r the Consolidation Act. This is the reason in the provision of Section 4 of the Act, there is
no indication as regards the adm nistrative conveni ence or inconvenience and in relation tot
he CGovernment grant etc. and any discrinmination on that regard. The provision is intended for
the purpose of achi evement of the objective behind the enactnment that when such changes stand
i nperative for the purpose the power is required to be exercised. The Legislature has cl ot hed
the power with the authority having felt that absence of the sane may stand as deficiency in c
ases for proper inplenentation of the provisions of the Act in achieving its objectives.
9. Now coming to the subm ssion of the | earned counsel for the opposite partles t
hat the petltloners had alternative renedy under section 36 of the Consolidation Act, in vi
ew of my opinion that the Director, Consolidation has not acted in conformity with the provis
ons of the Act by not going to consider the proposal as required under Rule 16(3) of the Conso
lidation Rul es and has sinply passed the order just putting his hand and seal to the report, t
he existence of alternative remedy is no bar to exercise the jurisdiction under Rule 226 of th
e Constitution of India. This has al so been so held in case of Fanindranath Jena and anot her (
supra).
10. For the forgoing reasons and discussions, in my opinion, the order of the Director, Co
nsol i dati on (opposite party no.1l) as per Annexure-6 dated 03.01.2002 is unsustainable and, the
refore, is hereby quashed. The matter is remtted to the Director, Consolidation for considera
tion of the proposals afresh and pass necessary order thereon in accordance with | aw.
11. Resultantly, the wit application is allowed and in the facts and circunstances of
the case, there shall be no order as to cost.

Dash, J.
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