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Pet it ioners : 1.  Shri J. B. Chet t r i,  

     S/ o Late D. B. Chet t r i,  

     President , 

Sikkim  Trucks Owners Associat ion,  

R/ o Daragoan, Tadong, 

Near Defence Cinem a Hall,  

     P.O. Tadong, 

P. S. Gangtok, 

East  Sikkim .  

 

  2.  Shri Migm a Sherpa, 

     S/ o Shri Passang Sherpa ,  

     President , 

Sikkim  Trucks Drivers Associat ion, 

R/ o Chandm ari,  J. N. Road, 

Near Forest  Check Post ,  

     P.O. Raj  Bhawan, 

P. S. Gangtok, 

East  Sikkim .  

 
  

    versus 
 

 
 

Respondents  : 1. The Chief Secretary,  

   Governm ent  of Sikkim , 

   Manan Kendra, 

   Developm ent  Area,  

   P.O. & P.S. Gangtok,  

East  Sikkim .  

 

    2. The Secretary,  

Transport  Departm ent ,  

Governm ent  of Sikkim , 

Yatayat  Bhawan, 

   P.O. & P.S. Gangtok,   

East  Sikkim .     
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3. The Secretary,  

 State Transport  Authority,  

 Motor Vehicle Division, 

 Transport  Departm ent ,  

 Governm ent  of Sikkim , 

 Yatayat  Bhawan, 

 P.O. & P.S. Gangtok,   

 East  Sikkim .  

 

4. The Secretary,  

 Hom e Departm ent ,  

 Governm ent  of Sikkim , 

 Manan Kendra, 

 Developm ent  Area,  

 P.O. & P.S. Gangtok,  

 East  Sikkim .  

 

5. The Director General of Police, 

 Governm ent  of Sikkim , 

 Police Headquarters, 

 P.O. & P.S. Gangtok,  

 East  Sikkim .  

 

6. The Secretary,  

 Minist ry of Road, Transport ,  Highways & Shipping, 

 Governm ent  of I ndia,  

 Transport  Bhawan, 

 1, Parliam ent  St reet , 

 New Delhi.  

 
 

Applicat ion under Art icle 226 of the  

Const itut ion of I ndia 

 
 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  
 

 

Appearance 
 

     Mr. O. P.  Bhandari, Advocate with Ms. Babita Rai and Ms. 

Ranjeeta Kum ari, Advocates for the Pet it ioners.  

 
Mr. J. B. Pradhan, Addit ional Advocate General with Mr. S. 

K. Chhet ri and Mrs. Pollin Rai, Assistant  Governm ent  

Advocates for the State-Respondents No.1 to 5. 

 

Mr. Karm a Thinlay Nam gyal, Cent ral Governm ent  Counsel 

for Respondent No.6. 
 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  
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J U D G M E N T 

(26 th May, 2015)  
 

Wangdi, J. 

1 .  The Pet it ioners No. 1 and 2 are the President ,  

Sikk im  Trucks Owners Associat ion and President ,  

Sikk im  Trucks Drivers Associat ion, respect ively.   I n the 

Wr it  Pet it ion, they seek to quash and set  aside 

amendment  to Rule 93 of the Cent ral  Motor Vehicles 

Rules, 1989 ( for short  the “Rules” )  by which Sub-Rule 

(8)  thereto was om it ted, stated in the Writ  Pet it ion as 

the “ im pugned om ission of Sub-Rule (8)  of Rule 93 of  

the Cent ral Motor Vehicles Rules,  1989” .  The grounds 

seeking such relief are that  — 

 

(a)  the om ission violates the fundam ental r ights of the 

Pet it ioners guaranteed under Art icles 19, 21 and 

300A of the Const itut ion of India;  

 

(b)    the difficult ies that  such om ission would cause in 

t ransportat ion of goods in hilly States like Sikkim 

has not  been considered;  

 

( c)   no opportunity was afforded to the Pet it ioners 

before m aking such omission and, to the contrary,  

the recital contained in the opening paragraph of 

Not ificat ion dated 05-03-2014 of the Minist ry of 

Road Transport  and Highways published in the 

Extraordinary Gazet te of India, was m isleading;  
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(d)   the decision to m ake such omission was not  

published in the local newspaper as m andatorily 

required under the law;  and 

 

(e)  the om ission would adversely affect  the 

developm ent  projects in the State due to 

difficult ies that  would arise as a consequence in 

t ransport ing construct ion m aterials and that  there 

was no r isk or danger to life in Sikkim if such 

om ission had not  been m ade.  

 

2 .   The State-Respondents No.1 to 5 have filed a 

comm on counter-aff idavit  denying and disput ing the 

content ions raised in the Wr it  Pet it ion and so has the 

Respondent  No.6,  the Secretary, Road Transport ,  

Highways and Shipping, Government  of I ndia,  by a 

separate counter-aff idavit .    

 

3 ( i) .   I n his arguments,  Mr. O. P.  Bhandari,  

Learned Counsel for the Pet it ioners, reiterat ing the 

averments contained in the Writ  Pet it ion, would subm it  

that  the om ission of proviso to Sub-Rule (8)  of Rule 93 

of the Rules has ser iously affected the r ights of the 

Pet it ioners under Art icle 19(1) (g)  of the Const itut ion of  

I ndia guaranteeing freedom of t rade and business.  He 

contended that  as a consequence of such amendment ,  
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the Pet it ioners’ business have v ir tually come to a 

standst ill.   Referr ing to Not if icat ion dated 17-10-2013 

of the Minist ry of Road Transport  and Highways 

published in the Ext raordinary Gazet te of I ndia, it  was 

subm it ted that  since the amendm ent  has been made in 

exercise of the powers conferred, inter alia,  under 

Sect ion 41 of the Motor Vehicles Act , 1988 ( for short  

the “Act ” ) , it  was mandatory to com ply with the 

provisions of Sub-Sect ion (4)  of Sect ion 212 of the Act  

under which the Pet it ioners’ r ight s would stand 

protected.    

 

( ii)   He would further subm it  that  it  was also 

mandatory for the Respondents t o have complied with 

Sect ion 100 of the Act  that  mandates publicat ion of any 

proposal such as the im pugned amendment  in not  less 

than one newspaper circulat ing in the area in the 

regional language, calling for object ions within 30 

( thir t y)  days from the date of publicat ion of such 

proposal in the Official Gazet te.   

 

( iii)   Since both such provisions were com plied 

with in the present  case, the impugned amendment  
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could not  be given effect  to being ult ra vires the law.  

I n this regard, reference was also made to Sect ion 23 

and Sub-Sect ions thereunder of the General Clauses 

Act , 1897.  

 

( iv)   Apart  from the above, the Learned Counsel 

also contended that  the im pugned amendment  

infr inged upon the r ight s of t he Pet it ioners under  

Art icles 21, 31, 300A, 301, 302 and 302 of the 

Const itut ion of I ndia.  He would also subm it  that  the 

amendment  was ult ra vires Art icle 368 of the 

Const itut ion of I ndia.  I t  was his subm ission that  even 

though this Art icle was some other purpose, the 

pr inciple applicable t o this provision would apply in the 

present  case. 

 

4 ( i) .  Mr. J. B. Pradhan, Learned Addit ional 

Advocate General, appearing on behalf of the State-

Respondents No.1 to 5 and Mr. Karma Thinlay 

Nam gyal,  Learned Cent ral Government  Counsel,  

appearing on behalf of the Respondent  No.6, subm it ted 

that  the amendment  had been carr ied out  after due 

compliance of the procedure prescr ibed in that  behalf.   
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The draft  amendment  was published in the Official 

Gazet te of the Minist ry of Road, Transport  and 

Highways dated 17-102-2013 by which not ice was 

given to all persons likely to be affected by the 

proposed amendment  duly inform ing that  the draft  

amendment  would be taken into considerat ion after  

expiry of a per iod of 30 ( thir t y)  days from the date on 

which the copies of the Not if icat ion are made available 

to the public and further that  object ions or suggest ions 

received from any person with respect  to the draft  

Rules within the per iod as specif ied would be 

considered by the Cent ral Government .   

 

( ii)   That  G.S.R.152(E)  of the Minist ry of Road, 

Transport  and Highways, was t hen published in the 

Ext raordinary Gazet te of I ndia dated 05-03-2014 giv ing 

effect  to the amendment , after the expiry of 30 ( thir t y)  

days st ipulated in G.S.R.693(E)  published in the 

Ext raordinary Gazet te dated 17-10-2013 as no 

object ions and suggest ions were received from the 

public on the draft  Rules.  Thus, as per Learned 

Counsel,  there was no illegalit y  or v iolat ion of the 

procedure in making the amendm ent .   
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( iii)   I t  is further subm it ted that  the 

communicat ion dated 30-09-2014 received from the 

Chief Secretary,  Government  of Sikk im , seeking 

exempt ion of the State from the purview of the 

amendment  was exam ined by t he Respondent  No.6  

but , was not  accepted which had been conveyed to the 

Chief Secretary by let ter of the lat ter dated 05-11-

2014. 

  

5 .   On a careful considerat ion of the r ival 

subm issions of the Learned Counsel for the part ies,  the 

records and the relevant  provisions of the law, I  am of 

the v iew that  the Wr it  Pet it ion cannot  be allowed as it  

appears t o have been filed under a clear m is-

concept ion of the laws. 

 

6 .   I t  appears that  by the impugned amendment  

the following proviso t o Sub-Rule (8)  t o Rule 93 of the 

Rules was om it ted: -  

 

“Provided that  clause ( iii)  shall not  apply 

to a goods carriage when loaded with any pole 

or rod or indivisible load so long as the 

project ing part  or parts do not  exceed the 

distance of one m et re beyond the rearm ost  

point  of the m otor vehicle.” 
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I n order to decide on the validity of th is 

amendment  and the cognate issues raised in the Wr it  

Pet it ion, we need only to exam ine the provisions of the 

Act  and the Rules framed thereunder.  Sub-Sect ions (1)  

and (2)  of Sect ion 212 of the Act  provides that  the 

power t o make Rules under the Act  is subject  to the 

condit ion of the Rules being made after previous 

publicat ion and that  all Rules made under the Act  shall 

be published in the Official Gazet te respect ively.   I t  

has, therefore, to be seen as to whether these 

procedures prescr ibed under the Statute have been 

followed or not .  

 

7 .   When we exam ine the records, we find that  

the first  of such Not if icat ion proposing the amendment  

was published in the Ext raordinary Gazet te of I ndia 

dated 17-10-2013, which we may reproduce below, for  

convenience: -  

“…………………………………………………………………… 
 
 

MI NI STRY OF ROAD TRANSPORT AND HI GHW AYS 

NOTI FI CATI ON 

 

New Delhi, the 17th October, 2013 

 

G.S.R.6 9 3 ( E) .─ The following draft  rules 

further to am end the Cent ral Motor Vehicles 
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Rules, 1989, which the Cent ral Governm ent 

proposes to m ake in exercise of the powers 

conferred by sect ions 27, 41, 50 and 110 of 

the Motor Vehicles Act , 1988 (59 of 1988)  is 

hereby published as required by sub-sect ion 

(1)  of Sect ion 212 of the said Act  for 

inform at ion of all persons likely to be affected 

thereby and not ice is hereby given that  the 

said draft  will be taken into considerat ion after 

expiry of a period of thirt y days from  the date 

on which the copies of this not ificat ion as 

published in the Gazet te of I ndia are m ade 

available to the public;   
 

2.  Any object ions or suggest ions which 

m ay be received from  any person with respect  

to the said draft  rules within the period as 

specified will be considered by the Cent ral 

Governm ent ;  
 

3.  Object ions or suggest ion, if any, m ay 

be sent  to the Joint  Secretary (Transport ) , 

Minist ry of Road Transport  and Highways, 

Transport  Bhawan, New Delhi – 110 011. 

 
    DRAFT RULES 

 

1.  (1)   These rules m ay be called the  

Cent ral Motor Vehicles (4 th 

Am endm ent )  Rules, 2013. 

 

(2)   They shall come into force on 

the date of their final 

publicat ion in the Official 

Gazet te. 

 

2.  I n the Cent ral Motor Vehicles 

Rules, 1989, in sub- rule (8)  of rule 

93, the proviso shall be omit ted. 

 
[ F. No. RT-11036/ 46/ 2013-MVL]  

 

SANJAY BANDOPADHYAYA, Jt .  Secy. 
 

…………………………………………………………………….” 

 
8 .   I t  is, therefore, quite obvious that  the act ion 

is in com pliance with Sub-Sect ion (1)  of Sect ion 212 of 

2015:SHC:69



1 1  

W P( C)  No.3 9  of 2 0 1 4  

 

 

                         Shri J. B. Chett ri and Another    vs.   State  of Sikkim  and Others 

the Act .  I t  was then followed by the Ext raordinary 

Gazet te of I ndia of Minist ry of Road, Transport  and 

Highways dated 05-03-2015 by which the proposed 

amendment  was finally published thereby sat isfy ing the 

requirement  of Sub-Sect ion (2)  of Sect ion 212 of the 

Act .  Of course, Mr. Bhandari subm it ted that  copies of 

the Not if icat ion published v ide the Ext raordinary  

Gazet te dated 17-10-2013 was not  made available t o 

the general public including the Pet it ioners.   But ,  in my 

v iew, the subm ission does not  appear to have any force 

as the very fact  that  it  was published in the Gazet te 

belies this posit ion.  Reference t o Sect ion 100 of the 

Act  made by the Learned Counsel by which publicat ion 

of any proposal regarding a scheme in the Official 

Gazet te in not  less than one newspaper in the regional 

language circulat ing in the area or route which is 

covered by the proposal enabling any person to f ile 

object ions within 30 ( thir ty)  days from the date of 

publicat ion, pertains to Sect ion 99 of the Act  which 

enables a State to formulate a proposal regarding a 

scheme of road t ransport  serv ices in relat ion to any 

area or route or port ion thereof to be operated by a 
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State t ransport .   This falls under Chapter VI  of the Act  

and does not  apply to the one under considerat ion 

having been framed in exercise of the powers conferred 

under Sect ions 27, 41, 50 and 100 of the Act  as would 

appear from the first  pream ble to the draft  Rules 

reproduced ear lier.      

 

9 .   I n v iew of the aforesaid circumstances, the 

rest  of the grounds raised to assail the amendment  

appear to be quite m is-conceived and, therefore,  

ir relevant  and unnecessary t o deal with.  

 

1 0 .    A large number of decisions were cited at  the 

bar by the Learned Counsel for the Pet it ioners which we 

may ment ion below: -  

  

a)    Sam bhu Ratan Tew ari vs. Adm inist rator  

and Chief Com m issioner of  Tr ipura and 

Others :  AI R 1 9 6 3  Tr ipura 1 ;  
 

b)   Joseph Antony  vs. State of Kerala and 

Others :  AI R 1 9 8 6  Kerala 2 3 8 ;   
 

c)    S. Krishna and Others vs. The State of 

Karnataka and Others :  AI R 1 9 8 9  

Karnataka 2 9 1 ;  
 

d)    Sodan Singh and etc. etc. vs. New  Delhi 

Municipal Com m it tee and Another etc. :  

AI R 1 9 8 9  SC 1 9 8 8 ;  
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e)    Buxa Dooars Tea Com pany Ltd., etc. vs.  

State of W est  Bengal and Others :  AI R 

1 9 8 9  SC 2 0 1 5 ;  
 

f)   Rajasthan Matsya Vyavasayee Sangh  vs.  

State of Rajasthan and Others :  AI R 

1 9 9 1  Rajasthan 7 2 ;  
 

g)   G. Srinivasa Reddy, Secunderabad and 

Others vs. The Municipal Corporat ion of 

Hyderabad :  AI R 1 9 9 2  AP 4 5 ;  
  

h)    M/ s. Maa Dakshinakali Anim al Feeds vs.  

State of Orissa and Others :  AI R 1 9 9 2  

Orissa 2 7 8 ;  and 
   

i)    State of Tam il Nadu and Others vs.  M/ s. 

Sanjeetha Trading Co. and Others :  AI R 

1 9 9 3  SC 2 3 7 . 
 
 

 

 The decisions, in m y v iew, do not  apply in the 

facts and circumstances of the case being clear ly 

dist inguishable from  the one obtaining in those cases. 

 

1 1 .   I n the result ,  the Writ  Pet it ion is dism issed.  

 

1 2 .   No order as t o cost s.   

  
 

 

                                              Sd/ -  

                                                (  S. P. W angdi )                           

                                                       Judge                                   
                                                                                                                                                              2 6 - 0 5 - 2 0 1 5                                                                                                      

 
 
 

 
 
 

 

Approved for report ing :  Yes 

I nternet  :  Yes 
 

 ds 
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