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IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN 
AT JODHPUR

: J U D G M E N T :

S.B. CIVIL FIRST APPEAL NO.171/1990
State of Rajasthan 

vs. 
M/s. Jeewan & Sons, Sirohi.

Date of Judgment     ::     30th May, 2014

PRESENT

HON'BLE MR. JUSTICE ARUN BHANSALI

Mr. S.S. Rathore for
Dr. P.S. Bhati, AAG for the appellant – State.
Mr. Nitin Ojha, for respondent No.6.

----

This appeal is directed against judgment and decree dated

29.08.1990 passed by District Judge, Sirohi, whereby, the suit

filed  by  the  plaintiff-respondent  No.1  seeking  specific

performance of contract, permanent prohibitory injunction and

possession  has  been  decreed  in  a  manner,  whereby,  the

appellant has been directed to pay compensation to the tune of

Rs.  11,95,500/-  alongwith  interest  @  6%  from  the  date  of

judgment.

The facts in brief may be noticed thus : the plaintiff filed

the suit against the appellant and respondent Nos. 2 to 6, inter

alia,  with  the  averments  that  the  plaintiff  entered  into  an

agreement  with the Erstwhile State of  Sirohi  on 11.08.1944;

the  agreement  stipulated  for  grant  of  licence  of  land

admeasuring 75 Bigha for 30 years; the plaintiff was entitled to

exploit mineral, construct factory for manufacturing glass, office

building and staff quarters, no rent was chargeable, however,
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the plaintiff would pay royalty on the mineral excavated, if the

licence  was  terminated  by  the  State  before  the  stipulated

period, the land leased for factory, building etc. would revert to

the  State  and  if  State  desires,  it  may purchase  the  factory,

buildings, super structures and machinery on a fair valuation to

be mutually settled and agreed amount, in case the State did

not  want  to  purchase,  the  licencee  would  be  at  liberty  to

remove the plant and machinery and super structures or to sell

it to anybody else, who is bona fide resident of State; plaintiff

was at liberty to purchase the land from the State, on which,

the buildings were standing not exceeding 75 Bigha @ Rs.150/-

per bigha; in the year 1949 the administration of the former

Sirohi State was taken over by the Government of India vide

Sirohi  Merger  Agreement  dated  08.11.1948  and  the

Government of Bombay took over the administration on behalf

of the Central Government; the Government of Bombay vide its

letter dated 17.09.1955 terminated the licence for excavation of

minerals  and  directed  the  plaintiff  to  apply  for  fresh  licence

under the Mineral  Concession Rules and as regard sale of 75

Bigha land, it was stated that the request may be considered on

payment  of  value  of  the  land  under  the  relevant  Rules;  the

State Reorganization Act, 1956 was promulgated and territories

of Abu and Abu Road came to be transferred to the State of

Rajasthan;  the  Collector,  Sirohi  was  ordered  to  take  the

possession of the land in question from the plaintiff as the lease

had  been  terminated  by  the  State  of  Bombay,  treating  the

plaintiff  as  trespasser;  the  plaintiff  moved  to  the  State  of

Rajasthan  for  purchase  of  land  as  per  conditions  of  the
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agreement; the State passed a order restraining the Collector,

Sirohi  from  taking  possession  of  the  land  from  the  plaintff,

which order was later on cancelled; the land in question was

leased by the Collector, Sirohi for industrial development and

was handed over to the Rajasthan Industrial  Investment and

Development Corporation Limited ('RIICO'), who further allotted

the land to defendant Nos. 2 to 5; the State of Rajasthan kept

silence over the application made by plaintiff and did not take

any  step  to  sell  the  land  in  question  to  the  plaintiff  and,

therefore, the suit for specific performance of the contract as

per the agreement was filed seeking possession of the land in

question from defendant Nos. 2 to 5 and seeking prohibitory

injunction against the appellant claiming that the plaintiff was in

possession of a portion of the land in question.

A written statement was filed by the appellant-defendant

No.1 accepting the execution of the agreement and contending

that as the  Government of Bombay terminated the licence in

the  year  1955,  the  plaintiff  was  not  entitled  to  specific

performance  of  the  contract;  the  allegations  about  plaintiff

being  in  possession  of  the  land  were  denied  and  it  was

submitted that the land had been taken over by the Collector

and allotted to various persons for the purpose of establishing

industries  and  they  have  raised  super  structures  and  have

started production; plea regarding deficient court fees, the suit

being barred by limitation etc. were also raised.

The trial court framed as many as 22 issues, which read

as under:-

“(1) आय� व�द� म	सस� ज
वन एण� सनस आब�र�� भ�ग
द�र� फम� ह�
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जजसक	  त
न भ�ग
द�र ह� (1)  न�र�यण ज
वनज
 (2)  त!कमल�ल
ज
वनज
 (3)  म#र�रज
 ज
वनज
 ह� एव$ यह फम� रजजस&�र ऑफ
फम�स र�जस(�न जयप#र क	  यह�* प$ज
यन ह#आ ह�?

....... व�द�

(2)  आय� म	सस� ज
वन एण� सनस आब�र�� न	 आब�र�� म+ गल�स
फ� क&� ख�लन	 क	  ललए इकर�र भ�तप�व� लसर�ह� ररय�सत क	  स�(
ददन�$क 11.8.44 क� ककय� वह भ�ग
द�र� फम� क4 ह�लसयत स	 ककय�
न कक न�र�यणज
वन व त!कमल�ल ज
वन न	 प�पर�ईटर क4
ह�लसयत स	?

.......व�द�

(3) आय� बमबई सरक�र न	 उनक	  प! ददन�$क 17.9.55 क	  द�र� 75
ब
घ� जम
न इकर�र ददन�$क 11.8.44 क	  कल�ज 6 क	  प�ट� 6 क4 शत�
अन#स�र ल�ईस	नस सम�प कर फम� क� ब	चन	 क� तय ककय�? 

......व�द�

(4)  आय� व�द� फम� न	 75  ब
घ� भ�लम पर गल�स फ� क&�,  फ� क&�,
तबल�
$ग ऑकफस तबल�
$ग, सट�फ कव�टस� इतय�दद बन�य	 व मश
नर�
लग�कर सन B 1947-48 स	 फ� क&� म+ क�म श#र कर ददय�?

.......व�द�

(5)  आय� व�द� न�र�यण ज
वन न	 अपन	 प! ददन�$क 17.1.61  व
31.8.61 क	  अन#स�र इकर�र ददन�$क 11.8.44 क� क+ सल ह�न� म�न�?

.......पतत.

(6) आय� व�द� द�र� इकर�र क	  शत� क	  अन#स�र जम�नत क4 रकम
रपय	 5000/-  क	  न	शनल स	ववग सटFकफक	 ट व�पस ल	 ल	न	 क	  ब�द
इकर�र ददन�$क 11.8.44 क�यम नह�$ रह�?

.......पततव�द�

(7)  आय� ददन�$क 1.11.56  क� व�द� फम� क4 फ� क&� क� ऐररय�
र�जस(�न र�जय म+ व�पस लमल� द	न	 स	 इकर�र ददन�$क 11.8.44 स	
र�जस(�न सरक�र प�ब$द ह� और बमबई सरक�र द�र� इकर�र क	 नसल
करन	 क	  ब�द भ
 र�जस(�न सरक�र क	  ललए कल�ज स$खय� 6  क	
अन#स�र प�लन� करन� अतनव�य� ह�?

........व�द�

(8)  आय� सन B 1946 म+ पचललत क�न�न क	  अन#स�र ववव�ददत ख	त

भ�लम क� फ� क&� क	  ललए कनव�ट कर ददय� गय� (�?

 ........व�द� 

(9)  आय� र�जय सरक�र न	 आद	श ददन�$क 2.9.63  क� ददन�$क
22.2.71 क	  द�र� तनरसत कर ददय�?

........पततव�द�

(10) आय� ववव�दगसत 75 ब
घ� भ�लम स	 सन B 1976-77 म+ 30 ब
घ�
भ�लम पर पततव�द� स$खय� 2, 3 ,4, 5 व 6 न	 पततव�द� स$खय� 1 एक
क4 स�जजश स	 अततकमण ककय� ह� व ब�क4 45 ब
घ� भ�लम व�द� क	
कबज	 हN?

.......व�द�

(11)  आय� व�द� व�द पद स$खय� 12  म+ बत�य	 अन#स�र परम�न+ट
प�दहतबटर� इनज	कशन 45  ब
घ� भ�लम क	  ललए ज�र� कर�न	 क�
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अधPक�र� हN?
.......व�द�

(12)  आय� ववव�दगसत भ�लम पर व�द� क� कबज� नह�$ ह�न	 स	
जव�बद�व� पद स$खय� 11 म+ बत�य	 अन#स�र ल	न� र	व	नय# एकट क4
P�र� 92 क	  अनतग�त जजल�P
श न	 आद	श ददन�$क 30.5.70 क	  जररय	
औद�धगक क�! क	  ललय	 अलग रख
 व क�न�न
 क�य�व�ह� कर
27.2.73 क� पततव�द� स$खय� 6 क� इसक� कबज� सSप ददय�?

.......पततव�द�

(13)  आय� पततव�द� स$खय� 6  न	 ववव�दगसत भ�लम उद�ग क	  ललए
ववतररत कर द� जजस पर ल�खT रपय	 लग�कर ब�	-ब�	 उद�ग
लगव�य	 और क�ई भ�लम ख�ल� नह�$ रह�?

.......पततव�द�

(14) आय� व�द� ववव�दगसत भ�लम क� अपन	 हक म+ ब	च�न करव�कर
रजजस&� कर�न	 क� अधPक�र� हN?

.......व�द�

(15) आय� व�द� क� व�द मय�द म+ हN?
 .......व�द�

(16)  आय� व�दगसत स$पवU क4 क4मतन B व�द पसत#त करन	 क	
समय त
स ल�ख रपय	 (
 इसललए व�द क4 म�ललयत व�द� द�र�
कम क�यम क4 गई हN?

.......पततव�द�

(17) आय� व�द� न	 क�ट�फ4स अपय��प अद� क4 हN?
.......पततव�द�

(18)  आय� पततव�द� स$खय� 1  P�र� 35  ए स
.प
.स
.  क	  अन#स�र
ववश	ष हज��न� प�न	 क� अधPक�र� हN?

.......पततव�द�

(19)  आय� पततव�द� स$खय� 6 क� न�दटस ददय	 तबन� पसत#त ककय�
गय�। यह व�द चलन	 य�गय नह�$ हN?

.......पततव�द�

(20)  आय� व�द कX वष भ�लम क� कबज� ल	न	 व स(�ई तनष	P�ज� क	
स$ब$धPत ह�न	 स	 इस नय�य�लय क	  क�!�धPक�र क� हN?

.......पततव�द�

(21) आय� व�द� क� व�द पततव�द� क	  अल�व� जजन ल�गT क� भ�लम
पततव�द� स$. 6 द� गई, उनक� पकक�र नह�$ बन�य	 ज�न	 स	 यह व�द
चलन	 य�गय नह�$ हN?

(22) द�दरस
।"  

On behalf of the plaintiff PW-1 Trikam Lal was examined

and on behalf of defendants five witnesses were examined.

After hearing the parties, on various issues noticed above
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the trial court came to the conclusion that at the time of filing of

the suit the plaintiff firm was registered with the Registrar of

Firms, Rajasthan, Jaipur; though the agreement was signed by

Narayan Jeewan and Trikam Lal Jeewan as Proprietors of the

Firm M/s. Jeewan & Sons, the agreement on behalf of the firm

with the Erstwhile Sirohi State was proved; by letter Exhibit-A/1

issued by the   Government  of  Bombay,  the  licence  was  not

specifically terminated and the right of plaintiff to purchase the

land  under  General  Rules  on  payment  was  recognized;  the

plaintiff had constructed the factory, Chimni, office and quarters

on 30 Bigha land, regarding which, in terms of Part-6, Clause-6

the  plaintiff  had  the  right  to  purchase;  the  amount  of  Rs.

5,000/-  was deposited as  security  for  the  mining lease  and,

therefore, the acceptance of security deposit does not amount

to the plaintiff accepting the cancellation of agreement (Exhibit-

2); the State of Rajasthan was bound to honour the agreement

executed by the Erstwhile Sirohi State; the land in question had

been  converted  for  factory  purposes;  the  order  dated

22.02.1971 cancelling the order dated 02.09.1963 was passed

without giving any opportunity of hearing to the plaintiff and,

therefore,  the plaintiff  was not bound by the said order;  the

plaintiff  had not taken steps in time to stop establishment of

factories by respondent Nos. 2 to 5 and, therefore, it would not

be appropriate to order handing over of possession of the land

to the plaintiff by removing the said factories; plaintiff was not

entitled for  permanent prohibitory injunction as it  was not in

possession of the land in question; the possession of the land

was not taken according to the law from the plaintiff and in view
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of  establishment  of  various  factories,  the  plaintiff  stands

dispossessed; the plaintiff was entitled to compensation to the

tune of Rs. 12,00,000/- for 30 Bigha land and after deducting

the  cost  of  land  of  Rs.  4,500/-  the  plaintiff  was  entitled  to

receive the same from the State; the State and defendant No.6

RIICO should not raise objections regarding limitation and the

suit was within limitation; the suit was properly valued and the

Court  fees  paid was sufficient;  the State was not entitled to

special costs under Section 35A CPC; it cannot be said that for

lack of prior notice to RIICO, the suit was not maintainable; the

Civil  Court  had jurisdiction to try the suit;  the allotments by

RIICO took place during pendency of the suit, therefore, in view

of provisions of Section 52 of the Transfer of Property Act, 1882

it cannot be said that the necessary parties were not impleaded

and, ultimately, decreed the suit for a sum of Rs. 11,95,500/-

alongwith interest @ 6% per annum from the date of judgment,

as noticed above.

Feeling  aggrieved,  the  appellant  State  has  filed  the

present  appeal  questioning  the  findings  and  the  award  of

compensation by the trial court.

The plaintiff  has filed cross-objections  under  Order  XLI,

Rule 22 CPC seeking compensation for entire 75 Bigha of land

instead of 30 Bigha as awarded by the trial court and sought

interest and solatium on the damages.  

During  pendency  of  the  appeal,  an  application  dated

30.01.1992 was filed by the plaintiff seeking amendment in the

cross-objections  in  the  nature  that  the  compensation  sought

was  quantified  at  Rs.  12,53,98,310/-;  whereafter  another
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application  under  Order  VI,  Rule  17  CPC  was  filed  on

04.03.1997  seeking amendment in  the  plaint  with  a  view to

seek  amendment  in  the  relief  clause  praying  for  alternative

relief for payment of compensation; another application under

Order  VI,  Rule  17  CPC  was  filed  on  04.10.1997  seeking

amendment in the application dated 04.03.1997 with a view to

further amend the relief clause sought to be amended by way of

application  dated  04.03.1997;  another  application  dated

15.10.1997  under  Order  VI,  Rule  17  CPC  was  filed  by  the

plaintiff  seeking  amendment  in  the  application  dated

30.01.1992,  whereby,  amendment  was  sought  in  the  cross-

objections with a view to enhance the amount of compensation

sought from Rs. 12,53,98,310/- to   Rs. 41,39,02,022/-.

The  applications  were  replied  by  RIICO  raising  various

objections and questioning the very basis for compensation and

raising objections about non-payment of requisite court fees on

the amount demanded.

During pendency of the appeal several applications were

filed seeking impleadment in the appeal as respondents on the

ground that the original partners of the firm Trikam Lal Jeewan

and Morarjee Jeewan had died and they had executed a power

of  attorney  in  favour  of  one  Magan  Bhai,  who  in  turn  had

assigned  the  rights,  which  he  (Magan  Bhai)  had,  to  one

Surendra Bhai Patel.

Application was also filed by one Hitendra Tak claiming

that Trikam Ji Jeewan erstwhile partner of the firm had a son

Hansraj and the applicant was son of Hansraj; the application

was  filed  by  Magan  Bhai  seeking  his  own  impleadment  was



9

dismissed  by  this  Court  by  order  dated  22.07.2004  and

application filed by Hitendra Tak was allowed; subsequently  by

order dated 06.03.2014 the application filed by Surendra Bhai

Patel seeking assignment from Magan Bhai was also rejected.

The  respondent  Hitendra  Tak  after  being  impleaded  as

party  chose  not  to  appear  and  the  counsel  appearing  for

Hitendra Tak submitted that  despite  registered  notice  as  the

respondent did not respond, the counsel pleaded no instructions

and,  therefore,  the  appeal  was  ordered  to  be  proceeded  ex

parte against the said respondent.

It was submitted by learned counsel for the appellant that

the  trial  court  was  not  justified  in  decreeing  the  suit  and

awarding compensation to the plaintiff as no prayer was made

in  the  plaint  seeking  compensation  and  once  the  trial  court

came to the conclusion that specific performance of the contract

cannot  be  granted,  there  was  no  occasion  to  award

compensation  in  absence  of  payer  made  in  this  regard  and

award of compensation is contrary to the provisions of Section

21(5)  of  the  Specific  Relief  Act,  1963  ('the  SR Act');  it  was

contended that the agreement dated 11.08.1944 was entered

into by Narayan Jeewan and Trikam Lal Jeewan as proprietors

and, as such, the partnership firm had no locus standi to file the

suit;  on  merits  it  was  contended  that  the  agreement  stood

terminated  vide  Exhibit-A/1  on  17.09.1955  and  the  partners

had sought the refund of the security deposit and, therefore,

there  was  no  question  of  seeking  specific  performance  of

Clause-6 of Chapter-VI; further contention was raised that the

suit was ex facie barred by limitation and the finding of the trial
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court in this regard is wholly perverse; it was also submitted

that the court fees paid was insufficient; the learned counsel

appeaering for RIICO supported the contentions raised by the

learned counsel for the appellant-State;  it was prayed that the

appeal deserves to be allowed; it was also submitted that the

cross-objections filed by the respondents has no substance and

the  same  also  deserve  to  be  dismissed;  it  was  further

contended  that  the  applications  seeking  amendment  in  the

cross-objections, plaint and amendment in application seeking

amendment of plaint and application seeking amendment in the

amendment  application  pertaining  to  cross-objections  are

merely reflective of the vacillating stand of the plaintiff and the

said applications also deserve to be dismissed.

I  have  considered  the  various  submissions  made  by

learned counsel for the appellant and respondent No.6 RIICO,

perused  the  judgment  passed  by  the  trial  court  and  have

scrutinized the record of the trial court.

Dealing  with  the  various  applications  filed  by  the

respondent-plaintiff, the application seeking amendment in the

cross-objections  seeking  to  put  a  value  to  the  tune  of

Rs. 12,53,98,310/- to the cross-objections, without payment of

requisite court fees, cannot be entertained and, consequently,

the  application  seeking  amendment  in  the  application  dated

30.01.1992  is  also  not  maintainable  for  the  same  reason,

whereby,  the  amount  of  compensation  was  sought  to  be

enhanced to Rs. 41,39,02,022/-.

So far as applications dated 04.03.1997 and 04.10.1997

are concerned, Section 21 of the SR Act reads as under:-
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“21.(5) No compensation shall be awarded under this
section unless the plaintiff has claimed such compensation
in his plant:

Provided that  where  the  plaintiff  has  not  claimed
any such compensation in the plaint, the court shall, at
any  stage  of  the  proceeding,  allow  him to  amend  the
plaint on such terms as may be just, for including a claim
for such compensation.

Explanation.-  The  circumstance  that  the  contract
has become incapable of  specific  performance  does  not
preclude  the  court  from  exercising  the  jurisdiction
conferred by this section.”

Hon'ble  Supreme  Court  in  Jagdish   Singh  v.  Natthu

Singh :  AIR  1992  SC 1604 while  dealing with  philosophy of

Section 21 of the SR Act permitted amendment of the plaint at

the stage of special leave petition/appeal before it.

In  that  view  of  the  matter,  the  applications  dated

04.03.1997  and  04.10.1997  filed  by  the  plaintiff  seeking

amendment in the relief clause of the plaint so as to incorporate

relief  of  compensation  in  lieu  of  specific  performance  as  an

alternative relief are allowed.

Before  dealing  with  the  various  submissions  raised  by

learned  counsel  for  the  appellant  and  respondent  No.6,  the

relief clause of the plaint and the relevant clauses of agreement

need to be noticed:-

(a) Relief clause:-

"व�द� क4 प�(�न� ह� कक ब�द तहक4क�त द�व	 ह�ज� क4 ड�क4 तनमन
पक�र स�ददर क4 ज�व	:-

(1)  यह कक व�द� स$०  १  (एक)  क	  ववरद specific
performance of contract क4 ड�क4 इस पक�र स�ददर क4 ज�व	
कक पततव�द� स$० १ (एक) व�द� क	  हक म+ व�द गसत ७५ पचचतर
ब
घ� जम
न क� ब	च�न ललखत व�द� क	  खचa स	 र०  ११२५०)
(गय�हर� हज�र द� स� पच�स)  प�प कर तकम
ल व रजजस&� कर�
द+। ववकलप म+ तनव	दन ह� कक पततव�द� क	  ब	च�न ललखत तकम
ल
न कर�न	 क4 ह�लत म+ क�ट� य� क�ट� क	  अधPक�र� द�र� पततव�द�
क	  तरफ स	 व�द� क	  खचa स	 ब	च�न ललखत तहर�र व तकम
ल कर
रजजस&� कर� द+।

२)  पततव�द� स$० २ (द�)  त� ६ (छ:) न	 उपर�क ३० (त
स) ब
घ�
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जम
न पर अततकमण ककय� ह� उसक� कबज� छ# ��य� ज�कर व�द�
क� ददल�न	 क4 ड�क4 प�ररत क4 ज�व	।

३)  पततव�द� स$० १ व ६  (एक व छ:)  क	  ववरद permanent
prohibitory injunction इस अमर क� स�ददर ककय� ज�व	 कक व	
व�द� क	  कबज	 श#द� ५४ प+त�ल�स ब
घ� भ�लम पर सवयम अ(व�
अधPक�ररयT द�र� त(� अनय ककस
 तर�क	  स	 अततकमण कर कबज�
न कर+। 

४) खच�� द�व� ह�ज� जजमम	 पततव�द�गण रख� ज�व	। 

५) अनय द�दरस
 व�द�गण क	  हक म+ व अनय�य स$गत ह� स�ददर
क4 ज�व	।"

(b) Extracts from Agreement:-

“AGREEMENT FOR GLASS FACTORY 
IN   SIROHI STATE  

THIS  INDENTURE  made  this  eleventh  day  of
August  One  Thousand  Nine  Hundred  and  Fortyfour
between the Sirohi State (hereinafter referred to as the
State) of the one part and the firm of Messrs. Jeewan &
Sons of Sinugara village in Cutch State now residing at
Abu Road having their principal place of business at Abu
Road  in  Sirohi  State  (hereinafter  referred  to  as  the
'Licensees', which expression shall, when the context so
admits,  be  deemed  to  mean  and  include  the  heirs,
executors, administrators, representatives and assigns of
the said Messrs. Jeewan & Sons) of the other part.

Whereas the Licensees have applied to  the Chief
Minister, Sirohi State (hereinafter referred to as the Chief
Minister, which expression, where the context so admits,
shall be deemed to mean the holder of this office for the
time  being)  for  the  grant  of  a  Licence  to  run  a  Glass
Factory  manufacture  glass  and  glass  articles  from
minerals to be searched, prospected and quarried from
the lands specified hereinafter and have agreed to deposit
within  two  months  the  sum of  Rs.5,000/-  (rupees  five
thousand) in cash as security, on which no interest shall
be allowed, in respect of such Licence, and whereas the
State considers that there is no objection to the grant of
such a Licence;

.... ..... ..... .....

In  consideration  of  the  royalties  and  other
payments  covenants  and  agreements  and  provisions
hereinafter reserved and contained and on the part of the
licensees to be duly paid, observed and performed, the
State hereby grants and demises upto the licensees 

(1) the  sole  right  and  licence  to  run  a  Glass
Factory and manufacture in, and export from the State,
glass and glass articles and gas used in cerated waters
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which is a bye-product of the glass industry, for a term of
30  (thirty)  years  commencing  from  the  first  day  of
November of the year. One thousand Nine Hundred and
Forty four of  the Christin era,  and the right to search,
prospect,  quarry,  win,  and  use  in  the  manufacture  of
glass and glass articles and their said bye-product.

.... ..... ..... .....

(6) Land upto 75 (seventy – five) bighas in area
will  be  leased  to  the  Licensees  for  the  period  of
endurance of this licence free of rent for the purposes of
construction of the Factory buildings and appertenances,
provided  that  it  will  not  be  earth  land  or  near  any
populated area.  For any land required by them in excess
of this, the Licensees shall have to pay a reasonable rent
or price.

.... ..... ..... .....

Part V. - The Licensees' Covenants.

.... ..... ..... .....

5. The  Licensees  shall  duly  get  their  firm
registered in the State under the Companies Act in force
in  the  State,  and  on  payment  of  the  prescribed
registration fee, and shall also observe the provisions of
the Workmen's Compensation Act.

.... ..... ..... .....

Part VI. - General Provisions.

.... ..... ..... .....

6. On the expiry or earlier determination of the
Licence, the land leased for the Factory buildings etc. will
revert to the State, and the State may, if it so desires
and will of such desire give 6 (six) months' notice to the
Licensees, purchase the Factory buildings super-structure
and machinery and appertenances or any of these on a
fair valuation to be mutually settled and agreed upon by
the State and the Licensees.  In case the State does not
want to purchase them, the Licensees will be at liberty to
remove within 6 (six) months the plant and machinery
and also to take away the superstructure or to sell it to
anyone (preference for purchase of the  same to be given
to a bonafide resident of the State provided his offer is
not  lower  than  an  outsider's),  but  will  also  if  they  so
prefer  be given liberty to purchase from the  State  the
land (not exceeding 75 bighas mentioned in clause 6 of
Part I) on which their buildings stand on payment of price
therefor at the rate of Rs.150/- (one hundred fifty) per
bigha.”

The issue of maintainability of the suit by the firm was
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dealt with by the trial court under issue No. 2 and the trial court

came to the conclusion that the agreement was entered into by

Mr. Narayan Jeewan and Mr. Trikam Lal Jeewan as proprietors

of the firm M/s. Jeewan and Sons and, therefore, the suit filed

by the firm was maintainable; though the reasons given by the

trial court in this regard do not appear to be sound, however, it

would  be  noticed  that  the  agreement  was  entered  into  by

Narayan Jeewan and Trikam Lal Jeewan as proprietors of the

firm M/s Jeewan and Sons vide Exhibit-2.  

A specific stipulation has been made under Part-V of the

agreement  dated  11.08.1944  under  licencees'  covenants

(supra), wherein, the licencees were required to get their firm

registered in the State under the Companies Act in force and

was required to get registration etc. and observe the provisions

of  the  Workmen's  Compensation  Act;  the  plaintiff  firm

admittedly got itself registered under the Partnership Act, 1932

on  01.04.1949.

In view of the fact that the agreement itself contemplated

registration of the firm under the relevant law and the firm in

fact got registered as a partnership firm, it cannot be said that

the suit filed by the partnership firm was not maintainable and,

as  such,  the  finding  on  issue  No.  2  deserves  to  be  upheld

though for a different reason.

The objections raised by learned counsel for the appellant

regarding lack of relief and the grant of compensation by the

trial court being contrary to the provisions of Section 21(5) of

the  SR Act  are  no  longer  valid  in  view  of  the  fact  that  the

application  filed  by  the  appellant  seeking  amendment  in  the
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plaint for incorporation of the prayer has been accepted.

The crucial issue pertaining to limitation was dealt with by

the trial court under issue No. 15; the trial court came to the

conclusion that by order  dated 17.09.1955 (Exhibit-A/1) only

the mining lease was cancelled and the licence of the factory

was not cancelled and right of the plaintiff to purchase the land

at normal rate was protected; whereafter the proceedings were

initiated with the Rajasthan Government and a stay order dated

02.09.1963  was granted,  which  was vacated on 22.02.1971,

however, the order was not communicated to the plaintiff and

the suit was filed after the stipulated period in the notice dated

28.11.1981 (Exhibit-A/4) came to an end and as the possession

of the disputed land was handed over to RIICO on 27.02.1973

and the suit has been filed within 12 years for possession.

Besides the above, the trial court was also of the opinion

that State  should not  take objection regarding limitation and

decided the issue in favour of the plaintiff.

A bare look at the relief in the plaint (supra) would reveal

that the plaintiff sought a decree for specific performance of the

contract pertaining to 75 Bigha of land @ Rs. 150/- per bigha

and sought possession of 30 Bigha of land from defendant Nos.

2 to 6 and injunction against the defendants regarding 45 Bigha

of land; para 15 of the plaint, which pertains to the cause of

action reads as under:-

“15-(पनhह)  यह कक तबन�य द�व� व तबन�य म#ख�समत ज
वन
एन� सनस फम� क4 भ�तप�व� लसर�ह� र�जय क	  स�( गल�स फ	 क&�
क�यम करन	 क� इकर�र ददन�$क 11-8-44  (गय�हर�-आठ-
चjम�ल�स) तकम
ल करन	 स	 व उस इकर�र क	  कल�ज ६ प�ट� छ:
क4 अन#प�लन	 म+ फ	 क&� क� ल�यस	नस सम�प ह� ज�न	 पश�त B र�जय
सरक�र क	  ७५ पचचतर ब
घ� जम
न क� ब	च�न व�द� फम� क	  हक
म+ तकम
ल कर रजजस&� न कर�न	 स	 specific performance of



16

contract  क	  ललय	 व पततव�द� स$०  १  (एक)  क4 स�$जजश स	
पततव�द� गण २ (द�) त� ६ (छ) क	  कर�ब त
स ब
घ� जम
न पर
अततकमण कर कबज� करन	 स	 व ब�वज�द तक�ज� कबज� नह�$
छ��न	 स	 कबज	 क	  ललय	 permanent prohibitory injuction
व ब�वज�द न�दटस P�र� ८०  (असस
)  ज�बत� ददव�न
 पततव�द� क	
ककस
 पक�र क4 त�लमल नह�$ करन	 प�द� ह#आ ह�।"

In the said para, it was claimed that the cause arose on

cancellation  of  licence  and non-registration  of  the sale  of  75

Bigha of land and the defendant Nos. 2 to 6 not vacating the

land despite requests. 

The limitation pertaining to suit for specific performance is

contained  under  Article  54  of  the  Limitation  Act,  1963  ('the

Limitation Act'), which reads as under:-

Description of suit Period of
Limitation

Time from which
period begins to run

54.  For  specific
performance  of  a
contract.

Three years The  date  fixed  for
the  performance,
or,  if  no  such  date
is  fixed,  when  the
plaintiff  has  notice
that performance is
refused.

It would be noticed that the term of the agreement was

30 years from 01.11.1944 and the relevant clause giving cause

of  action  for  specific  performance  is  contained  in  Part  VI  –

General Provisions (supra), which prescribes that on the expiry

or  earlier  determination  of  the  licence,  the  plaintiff  had  the

option to purchase land not exceeding 75 Bigha, on which, their

buildings stand on payment of price therefor @ Rs. 150/- per

Bigha.

For better appreciation, the contents of the letter Exhibit-

A/1 terminating licence dated 11.08.1944 are quoted below:-
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“By registered post.
No. MNL 1155/84175 – M.
Development Department,

Sachivalaya, Bombay. 1.
17th September, 1955.

From:

The Asstt. Secretary to the Government
of Bombay,
Development Department.

To
M/s Jeewan and Sons,
Mines Owners, Abu Road, (W.R.)

Subject:- Mining Lease for Silies, Quarts etc. 
in certain areas of Banaskantha District
Grant of.

Gentlemen,

With reference to the correspondence ending with
your letter No.835, dated 24th August 1955, I am directed
to state that the agreement executed by you with the Ex
– State of Sirohi on 11th August, 1944 regarding Mining
lease  for  Silies,  Quarts,  Felspar,  Calcite  and  Limestone
and  license  for  running  a  glass  factory  is  hereby
terminated  so  far  as  the  areas  coming  within  the
boundary of the Bombay State are concerned.  I am to
advise you to make a fresh formal application under the
Mineral  Concession Rules,  1949, in the prescribed form
giving full particulars and sketches of the areas required
under a Mining Lease.  As regards the sale of land under
structures etc admeasuring 75 bighas, as indicated by the
Deputy  Secretary  to  Government,  Development
Department, to you in the meeting of 17th August, 1955
Government would not be bound by the clause regarding
sale  of  Land  in  question  but  as  you  have  incurred
expenditure  in  constructing  the  building,  Government
would consider your request for grant of land under the
normal rules on payment of the value of the land under
the relevant rules.

Yours faithfully
sd/-    

Asstt. Secreetary to Government
of Bombay, Development Department.”  

By  above  letter  the  Assistant  Secretary  to  the

Government of Bombay specifically terminated the agreement

executed with the State of Sirohi on 11.08.1944 and further

indicated  that  the  Government  would  not  be  bound  by  the
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clause  regarding  sale  of  land  in  question,  however,  the

Government would consider the request for grant of land under

the normal Rules on payment of the value of the land under the

relevant Rules.  

Under Article 54 of the Limitation Act, a suit for specific

performance of contract has to be filed within 3 years from the

date fixed  for  the  performance,  or,  if  no such date  is  fixed,

when the plaintiff has notice that performance is refused.

Clause-6  of  Part  VI  (supra)  envisaged  purchase  of  not

more than 75 Bigha of land by the plaintiff either on the expiry

or on earlier determination of the licence.

Admittedly, by letter Exhibit-A/1, the agreement Exhibit-2

stood terminated by the Government of Bombay and when by

the  same  letter  instead  of  accepting  the  plaintiff's  plea

regarding purchase of the land @ Rs. 150/- per  bigha indicated

that  the  Government  would  not  be  bound  by  the  clause

regarding sale of land in question, but the plaintiff's request for

grant of land would be considered under the normal Rules on

payment  of  the  value  of  land  under  the  relevant  Rules,  the

same clearly amount to refusal of performance by the State of

Bombay, the then authority dealing with the subject matter of

the  suit  and,  as  such,  the  cause  of  action  seeking  specific

performance  started  to  run  with  the  receipt  of  letter  dated

17.09.1955.

Examining  the  issue  from another  angle,  the  cause  of

action under Clause-6,  Part VI in the alternative contingency

would have arisen on the expiry of the period of licence.  The

licence was granted for a period of 30 years w.e.f 01.11.1944
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and, therefore, even taking the said date in the alternative also,

the plaint having been filed on 27.04.1982 was ex facie barred

by limitation as prescribed in Article 54 of the Limitation Act.

The reason assigned by the trial court for deciding the issue in

favour of the plaintiff are wholly baseless.  The trial court has

assumed the limitation from the date when the notice (Exhibit-

A/4) was issued by the counsel for the plaintiff on 28.1.1981.

The issuance of notice by the counsel after passage of 26 years

from the date of  termination of  the agreement and specially

denying  purchase  of  land  as  stipulated  in  the  agreement,

cannot  resurrect  a  cause,  which  already  stood  barred  by

limitation in the year 1958 itself.  

The another  reason given by the trial  court  is  that the

relief  sought  was  regarding  possession  and,  therefore,  the

limitation would be 12 years.   The said reasoning also is  ex

facie  baseless,  inasmuch  as,  the  relief  sought  was  only  as

required  by  provisions  of  Section  22  of  the  SR  Act  as  a

consequence of decree of specific performance in favour of the

plaintiff and the suit was not a independent suit for possession

against  defendant  Nos.  2  to  6,  as  such,  the  limitation  as

prescribed under Article 64/65 of the Limitation Act prescribing

limitation of 12 years has absolutely no application.

So far as reliance placed by the trial court on judgment of

Hon'ble  Supreme  Court in  the  case  of  Dilbagh  Raj  Jerry  v.

Union of India & Ors. : AIR 1974 SC 130 and The Madras Port

Trust v. Hymanshu International by its Proprietor v. Venkatadri

(dead) by L.Rs.  :  AIR 1979  SC 1144 is  concerned,  the said

judgments  by  themselves  do  not  lay  down  that  plea  of
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limitation is not available in any suit filed against the State and

even ex facie stale claims can be entertained by the civil courts

and a complete go bye to the provisions of Section 3 of the

Limitation Act has to be given in cases instituted against the

State, wherein, the duty has been cast on the Courts to dismiss

the  suit  instituted  after  the  prescribed  period  of  limitation

although limitation has not been set up as a defence.

In view thereof, the finding on issue No. 15 recored by

the trial court holding the suit as within limitation has absolutely

no basis and the same is, therefore, reversed and it is held that

the suit filed by the plaintiff is ex facie barred by limitation.

Even on merits, the State had specifically raised objection

about  maintainability  of  the  suit  on  account  of  the  fact  that

pursuant to the termination of the agreement (Exhibit-2), the

plaintiff  had  obtained  the  security  deposited  under  the

agreement and had accepted the cancellation and, therefore, it

was  estopped  from  seeking  specific  performance  and  issue

Nos. 5 and 6 were framed in this regard. The trial court while

dealing with the issues construed the agreement Exhibit-2 and

terminated Exhibit-A/1 pertaining to the mining lease only and

not  regarding  the  licence  agreement.   The  findings  in  this

regard are ex facie incorrect.

A bare reading of the relevant clause in the agreement

(supra) would reveal that 'for the grant of a licence to run a

glass  factory,  manufacture  glass  and  glass  articles  from

minerals  to  be  searched,  prospected  and  quarried  from  the

lands, the plaintiff had agreed to deposit a sum of Rs. 5,000/-

in cash as security, on which, no interest was to be allowed' in
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respect  of  such  licence.   Further  by  letter  Exhibit-A/1

reproduced hereinbefore, the agreement dated 11.08.1944 i.e.

lease  for  mining  and  licence  for  factory  was  terminated  and

there is nothing in the letter dated 17.09.1955 to assume that

the licence for the factory continued to remain in force.  Further

the very fact that even as per the plaintiff Clause-6 of Part-VI

regarding  purchase  of  the  land  came  into  force  necessarily

means that the entire agreement pertaining to the mining and

manufacture of glass came to an end.  Further, by Exhibit-A/2,

the appellant specifically sought return of the National Saving

Certificates amounting to Rs. 5,000/- deposited in pursuance to

the agreement dated 11.08.1944, as a consequence to which,

he  was necessarily  estopped from thereafter  questioning the

cancellation/seek specific performance of a part of the contract.

Therefore, the findings on issue Nos. 4 and 5 recorded by the

trial court also cannot be sustained and the same are, therefor,

reversed.

The finding on issue No. 9 pertained to the passing of a

stay  order  dated  02.09.1963  and  its  cancellation  on

22.09.1971.  It is strange that the trial court recorded a finding

on  the  said  issue  despite  the  fact  that  neither  order  dated

02.09.1963 nor order dated 22.02.1971 was on record of the

trial court and, therefore, the issue has been determined based

on  the  assumptions,  which  finding  also  cannot  be  sustained

and, consequently, the same is also reversed.

So far  as  the cross-objections filed by the respondent-

plaintiff  is  concerned,  in  view  of  the  fact  that  no  one  has

appeared  on  behalf  of  the  respondent  No.1,  the  same  are
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dismissed for non-prosecution.  Even otherwise, in view of the

findings  on  various  issues  hereinbefore  including  issue  of

limitation, the cross-objections have no substance.

In view of the above discussion, the appeal is allowed.

The judgment and decree dated 29.08.1990 passed by the trial

court is set aside and the suit filed by the plaintiff is dismissed.

No costs. 

(ARUN BHANSALI), J.

A.K.Chouhan/-


