
SB CI VI L FI RST APPEAL NO. 190/ 14.

1

I N THE HI GH COURT OF JUDI CATURE FOR RAJASTHAN
BENCH AT JAI PUR

SB CI VI L FI RST APPEAL NO. 190/ 14.

MAHAVEER JAI N – APPELLANT.
VS

DURGAH COMMI TTEE,  AJMER – RESPONDENT.

DATE OF JUDGMENT :        30TH SEPTEMBER,  2014.

PRESENT
HON' BLE MS.  JUSTI CE BELA M.  TRI VEDI

Mr .  Al ok Chat ur vedi  f or  t he appel l ant .
Mr .  B. L.  Agr awal  wi t h
Mr .  J. C.  Jai n f or  t he r espondent .

ORDER
BY THE COURT :

1. The  pr esent  appeal  has  been  f i l ed  by  t he

appel l ant - pl ai nt i f f  chal l engi ng  t he  decr ee

dat ed  20. 3. 14  passed  by  t he  Di st r i c t  Judge,

Aj mer  ( her ei naf t er  r ef er r ed  t o  as  ' t he  t r i al

cour t ' )  i n Ci v i l  Sui t  No.  336/ 13,  wher eby  t he

t r i al  cour t  has  r ej ect ed  t he  pl ai nt  of  t he

appel l ant - pl ai nt i f f  under  Or der  VI I  Rul e 11( d)

of  CPC.

2.  The  shor t  f act s  gi v i ng  r i se  t o  t he  pr esent

appeal  ar e  t hat  t he  appel l ant - pl ai nt i f f  had

i nst i t ut ed  t he  sui t  on  11. 9. 13  bef or e  t he

t r i al  cour t  seeki ng decl ar at i on t o t he ef f ect

t hat  t he  j udgment  and  decr ee  dat ed  22. 11. 04

passed by t he Ci v i l  Judge ( JD)  Sout h,  Aj mer  i n

Ci v i l  Sui t  No.  09/ 2002 was  nul l  and  voi d  and

f or  per manent  i nj unct i on  r est r ai ni ng  t he

r espondent - def endant  f r om t aki ng possessi on of

t he  sui t  pr emi ses  whi ch  was  r ent ed  t o  t he

pl ai nt i f f ,  wi t hout  f ol l owi ng  due  pr ocess  of
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l aw.  The  appel l ant - pl ai nt i f f  had  al l eged

i nt er al i a  t hat  t he  ear l i er  sui t  f i l ed  by  t he

r espondent  seeki ng  possessi on  of  t he  sui t

pr emi ses  under  Sect i on 106 of  t he Tr ansf er  of

Pr oper t y  Act  was  not  mai nt ai nabl e  bef or e  t he

Ci vi l  Cour t  as  t he  pr oper t y  bel ongi ng  t o

r espondent - Dar gah  Commi t t ee  was  i ncl uded

wi t hi n  t he  def i ni t i on  of  “ publ i c  pr emi ses”

cont ai ned i n Sect i on 2( b) ( x i )  of  t he Raj ast han

Publ i c  ( evi ct i on  of  unaut hor i sed  occupant s)

Act ,  1964 ( her ei naf t er  r ef er r ed t o as ' t he Act

of  1964' )  and hence t he  sui t  was  r equi r ed  t o

be f i l ed under  t he sai d Act .  Accor di ng t o t he

appel l ant - pl ai nt i f f ,  t he decr ee passed i n  t he

ear l i er  sui t  was  chal l enged  bef or e  t he  f i r st

appel l at e  cour t  as  al so  bef or e  t he  second

appel l ant  cour t ,  and  t he  appel l ant  had  al so

f i l ed  an  under t aki ng  bef or e  t he  t r i al  cour t

pur suant  t o  t he  or der  passed  i n  t he  second

appeal  bef or e t he Hi gh Cour t ,  however  t he sai d

under t aki ng  was  f i l ed  r eser vi ng  t he  r i ght  of

t he  appel l ant  t o  agi t at e  l egal  r i ght s  by

f i l i ng separ at e pr oceedi ngs.  Accor di ng t o  t he

appel l ant - pl ai nt i f f  t he  decr ee  passed  i n

ear l i er  sui t  bei ng  wi t hout  j ur i sdi ct i on  was

l i abl e t o be set  asi de.  

3. The r espondent - def endant  r esi st ed t he sui t  by

f i l i ng  t he  wr i t t en  st at ement  cont endi ng

i nt er al i a  t hat  af t er  t he  di smi ssal  of  t he
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second  appeal  f i l ed  by  t he  appel l ant  bef or e

t he Hi gh Cour t ,  t he appel l ant  was not  ent i t l ed

t o  f i l e  t he  pr esent  sui t .  The  r espondent -

def endant  al so  f i l ed  an  appl i cat i on   under

Or der  VI I  Rul e 11( d)  of  CPC seeki ng r ej ect i on

of  t he pl ai nt  on t he gr ound t hat  t he sui t  was

bar r ed by t he  pr i nci pl es of  r es- j udi cat a.  The

t r i al  cour t  v i de  t he  i mpugned  or der  dat ed

20. 3. 14  al l owed  t he  sai d  appl i cat i on  and

r ej ect ed t he pl ai nt  of  t he appel l ant - pl ai nt i f f

under  Or der  VI I  Rul e  11( d)  of  CPC.  Hence t he

pr esent  appeal  has been f i l ed.

4. Mr .  Al ok  Chat ur vedi  f or  t he  appel l ant

vehement l y  submi t t ed t hat  t he t r i al  cour t  has

commi t t ed  an  er r or  by  r el y i ng  upon  t he

cont ent i ons  r ai sed  i n  t he  wr i t t en  st at ement

f i l ed by  t he r espondent - def endant  and al so by

r ai s i ng  t he  poi nt  f or  det er mi nat i on, ,  as

ment i oned i n t he i mpugned or der .  Accor di ng t o

hi m,  as  per  t he  set t l ed  l egal  posi t i on,  f or

t he  pur pose  of  r ej ect i ng  t he  pl ai nt  under

Or der  VI I  Rul e  11( d)  onl y  t he  aver ment s  made

i n  t he  pl ai nt  ar e  r equi r ed  t o  be  l ooked i nt o

and not  t he cont ent i ons  r ai sed i n t he wr i t t en

st at ement .  Mr .  Chat ur vedi  pr essi ng  i nt o

ser vi ce t he pr ovi s i ons cont ai ned i n t he Act  of

1964,  submi t t ed t hat  pr oper t i es  of  t he Dar gah

Commi t t ee  wer e  i ncl uded  i n  t he  def i ni t i on  of

“ publ i c  pr emi ses”  as cont ai ned i n Sect i on 2( b)
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( x i )  of  t he  sai d  Act  and  t her ef or e  t he

r espondent - def endant  had  t o  f i l e  t he  sui t

under  t he  pr ovi s i ons  cont ai ned  i n  t he  sai d

Act ,  and t hat  t he j ur i sdi ct i on of  c i v i l  cour t

t o  ent er t ai n  any  sui t  i n  r espect  of  evi ct i on

of  any  publ i c  pr emi ses  was  bar r ed  under

Sect i on 10A of  t he sai d Act  of  1964.  Accor di ng

t o  hi m  t he  ear l i er  sui t  f i l ed  by  t he

r espondent - Dar gah  Commi t t ee  bef or e  t he  c i v i l

cour t   was  not  mai nt ai nabl e,  and  t he  decr ee

passed  by  t he  sai d  cour t  bei ng  wi t hout

j ur i sdi ct i on  was  a  nul l i t y ,  whi ch  coul d  be

chal l enged  at  any  st age  i n  any  pr oceedi ngs

i ncl udi ng  t he  col l at er al  pr oceedi ngs.  Mr .

Chat ur vedi  has  al so  r el i ed  upon  t he  deci s i on

of  t he Apex  Cour t  i n  t he case of  Sar up  Si ngh

& Anr .  Vs.  Uni on of  I ndi a & Anr .  AI R 2011 SC

514 i n t hi s r egar d.

5. However ,  t he l ear ned counsel  Mr .  B. L.  Agr awal

f or  t he  r espondent  has  vehement l y  submi t t ed

t hat  t he  pr esent  sui t  was  f i l ed  by  t he

appel l ant - pl ai nt i f f  mi susi ng  t he  pr ocess  of

l aw,  af t er  havi ng  f ai l ed  t o  obt ai n  any

f avour abl e r el i ef  i n t he second appeal  bef or e

t he Hi gh Cour t .  Rel y i ng upon t he deci s i ons  of

t he  Apex  Cour t  i n  case  of  Si t a  Ram Bhandar

Soci et y ,  Vs.  Li eut enant  Gover nor ,  Gover nment

of  NCT,  Del hi  & Or s.  ( 2009)  10 SCC 501 and of

our  Hi gh  Cour t  i n  t he  case  of  Templ e  of
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Thakur  Shr i  Mat hur adassj i ,  Chhot a Bhandar  Vs.

Shr i  Kanhai yal al  &  Or s.  2008( 2)  RLW 1390

( Raj . ) ,  he  has  submi t t ed  t hat  t he  pl ai nt

coul d be r ej ect ed under  Or der  VI I  Rul e 11( d) ,

i f  t he sui t  was  f i l ed mi susi ng t he pr ocess  of

cour t .  He al so submi t t ed t hat  t he i ncl usi on of

Dar gah Khwaj a Saheb was  made by  t he Amendment

i n  t he  Act  i n  Apr i l ,  2003  wher eas  t he

r espondent  had f i l ed t he ear l i er  sui t  seeki ng

evi ct i on under  t he pr ovi s i ons cont ai ned i n t he

Tr ansf er  of  Pr oper t y Act  i n t he year  2001,  and

t her ef or e  t he  sai d  Act  of  1964  was  not

appl i cabl e t o t he f act s of  t he case.  

6. At  t he  out set ,  i t  may  be  st at ed  t hat  t her e

cannot  be  any  di sagr eement  wi t h  t he

pr oposi t i on  of  l aw  t hat  f or  r ej ect i ng  t he

pl ai nt  under  Or der  VI I  Rul e  11( d) ,  t he

aver ment s  made  i n  t he  pl ai nt  al one  shoul d  be

consi der ed  by  t he  cour t  and  not  t he

cont ent i ons r ai sed i n t he wr i t t en st at ement  by

t he  def endant  and,  t her ef or e,  t he  poi nt  f or

det er mi nat i on r ai sed by t he t r i al  cour t  i n t he

i mpugned or der  as  t o “ whet her  t he sui t  of  t he

pl ai nt i f f  was  mai nt ai nabl e  i n  v i ew  of  t he

cont ent i ons  r ai sed  by  t he  def endant  i n  t he

wr i t t en  st at ement ”  was  not  pr oper .  Ther ef or e

t he  cour t  f i nds  subst ance  i n  t he  submi ssi on

made by  t he l ear ned counsel  f or  t he appel l ant

t hat  t he  r easoni ng  gi ven  by  t he  t r i al  cour t
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f or  r ej ect i on  of  pl ai nt  r el y i ng  upon  t he

cont ent i ons  r ai sed  by  t he  def endant  i n  t he

wr i t t en  st at ement  coul d  not  be  sai d  t o  be

pr oper  and val i d.  

7. However ,  i f  t he f act s of  t he case ar e seen,  i t

c l ear l y appear s t hat  t he sui t  was f i l ed by t he

appel l ant - pl ai nt i f f  mi susi ng  and  abusi ng  t he

pr ocess of  l aw af t er  havi ng l ost  i n t he second

appeal  bef or e t he Hi gh Cour t .  I t  i s  aver r ed by

t he  appel l ant - pl ai nt i f f  i n  t he  pl ai nt  i t sel f

t hat  t he  ear l i er  sui t  f or  evi ct i on  f i l ed  by

t he  r espondent  under  Sect i on  106  of  t he

Tr ansf er  of  Pr oper t y  Act  was  decr eed  by  t he

t r i al  cour t ,  agai nst  whi ch  an  appeal  was

pr ef er r ed  by  t he  appel l ant ,  whi ch  was

di smi ssed  by  t he  f i r st  appel l at e  cour t .  The

second  appeal  bei ng  No. 43/ 10  was  al so

di smi ssed by t he Hi gh Cour t ,  however ,  t he Hi gh

Cour t  had gr ant ed t he appel l ant - pl ai nt i f f  t he

t i me upt o 14. 7. 07 t o vacat e t he sui t  pr emi ses

on  cer t ai n  t er ms  and  condi t i ons,  one  of  t hem

was  t hat  t he  appel l ant  shal l  f i l e  a  wr i t t en

under t aki ng  i ncor por at i ng  t he  condi t i ons

ment i oned  i n  t he  or der .  As  per  t he  aver ment s

made  i n  t he  pl ai nt  t he  sai d  under t aki ng  was

al so f i l ed by t he appel l ant - pl ai nt i f f ,  however

r eser vi ng  hi s  r i ght  t o  f i l e  separ at e  l egal

pr oceedi ngs  as  may  be  per mi ssi bl e  under  t he

l aw.  Fr om t he bar e r eadi ng of  t he aver ment s of
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t he  pl ai nt ,  i t  c l ear l y  t r anspi r es  t hat  t he

appel l ant  havi ng  f ai l ed  i n  t he  second  appeal

had  f i l ed  t he  pr esent  sui t  f or  set t i ng  asi de

t he j udgment  and decr ee passed i n t he ear l i er

sui t ,  mi susi ng  t he  pr ocess  of  l aw.  Though  i t

has been sought  t o be cont ended by t he l ear ned

counsel  f or  t he appel l ant  t hat  t he c i v i l  cour t

had  no  j ur i sdi ct i on  t o  ent er t ai n  t he  ear l i er

sui t  f i l ed by  t he r espondent - Dar gah Commi t t ee

as  t he pr emi ses  i n quest i on was  cover ed under

t he  def i ni t i on  of  “ publ i c  pr emi ses”  as

cont ai ned  i n  t he  Act  of  1964,  t he  cour t  does

not  f i nd any subst ance i n t he sai d submi ssi on.

I t  i s  set t l ed l egal  posi t i on t hat  t he i ssue of

j ur i sdi ct i on has  t o be r ai sed at  t he ear l i est

poi nt  of  t i me by t he def endant .  However  i n t he

i nst ant  case  t he  sai d  quest i on  was  nei t her

r ai sed i n t he sui t ,  nor  i n t he appeal s  by  t he

appel l ant s  i n  t he ear l i er  pr oceedi ngs.  Though

i t  i s  t r ue t hat  t he def i ni t i on of  t he ' publ i c

pr emi ses”  as  cont ai ned  i n  Sect i on  2( b) ( x i )

i ncl udes  t he  pr emi ses  bel ongi ng  t o  Dar gah

Commi t t ee,  Aj mer  t he  sai d  i ncl usi on  was  made

by  way  of  amendment  on  8. 4. 2003,  wher eas  t he

ear l i er  sui t  was  f i l ed  by  t he  r espondent

seeki ng evi ct i on f r om t he sui t  pr emi ses i n t he

year  2001.  The pr ovi s i ons  of  t he  sai d  Act  of

1964 bei ng not  appl i cabl e t o t he sui t  pr emi ses

i n  t he  year  2001,  onl y  c i v i l  cour t  had  t he
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j ur i sdi ct i on t o ent er t ai n t he sui t .  The cour t ,

t her ef or e,  i s  of  t he  opi ni on  t hat  t he  second

sui t  f i l ed  by  t he  appel l ant - pl ai nt i f f  was  a

f r i vol ous  and  vexat i ous  sui t  f i l ed  f or

pr ol ongi ng  t he  execut i on  pr oceedi ngs.  Even

ot her wi se,  t he  i ssues  bet ween  t he  par t i es

havi ng  al r eady  been  deci ded  i n  t he  ear l i er

sui t ,  and  conf i r med  i n  t he  appeal s  upt o  t he

Hi gh Cour t ,  t he second sui t  was  bar r ed by  t he

pr i nci pl es of  r es- j udi cat a under  Sect i on 11 of

CPC.

8. I n t hat  v i ew of  t he mat t er ,  t he cour t  does not

f i nd any  subst ance i n t he pr esent  appeal .  The

appeal  bei ng devoi d of  mer i t s i s  di smi ssed.

( BELA M.  TRI VEDI )  J .     
MRG
Al l  cor r ect i ons  made i n t he j udgment / or der  have been i ncor por at ed i n
t he j udgment / or der  bei ng emai l ed.
MRG/ PS


