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this Court held that the rules being regulatory, a third party did not 

acquire the right to question the action of the authority permitting or 

recognising a new institution in proceeding under Article 226 of the 

Constitution. �
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"10.  It is in these circumstances, that this Court is required to uphold 

the validity of rule and also direct that while applying this rule even 

though the authorities shall as far as possible ensure that there is a 

separation distance of 1 km. between similarly situated institutes that 

in given cases, it would be permissible to water down that rule, if the 

other circumstances so justify". 
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". . . The distance may be one of the factors to be taken into 

consideration but is not the sole determinating factor in such cases. 

Basic criteria while exercising power to do open or permit to open a 

school is the consideration of the need of the school in that area which 

has to be examined in the context of existing schools and the local 

population particularly the population of the children needing 

education. There can be cases where more than one institution may be 

needed and can be established within the radius of 5 Kms. and there 

can be cases where only one school can be established. The best judge 

of the matters is the State and the authorities in this regard. The criteria 

contained in Annexure-K is only a guideline. It is open to the 

Government to change or to take a decision to open a school keeping 

in view the need of the school in the locality".  
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 “While granting petrol bunk permission, not only the capacity of 

the village is taken into consideration, persons who pass through the 

road also is taken into consideration.  At any rate, it is only the 

competition which would benefit the public at large.  There is no 

legal right vested in the petitioner to prevent a competitor from 

setting up a petrol bunk.  The petitioner is an agent of M/s. Indian Oil 

Corporation.  Now, M/s. Bharat Petroleum Corporation Limited 

wants to set up a petrol bunk.  Therefore, the competition is a must so 

that public at large would get a fair deal.  In that view of the matter, 

the learned Single Judge was right in rejecting the writ petition.  We 

do not find any good ground to interfere with the said order.” 
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“10. Section 8(3)(c) is merely regulatory : if it is not complied with 

the appellants may probably be exposed to a penalty, but a competitor 

in the business cannot seek to prevent the appellants from exercising 

their right to carry on business, because of the default, nor can the rice 

mill of the appellants be regard as a new rice mill. Competition in the 

trade or business may be subject to such restrictions as are permissible 

and are imposed by the State by a law enacted in the interests of the 

general public under Art. 19(6), but a person cannot claim 

independently of such restriction that another person shall not carry on 

business or trade so as to affect his trade or business adversely.” 
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“8. On the merits, the position is absolutely clear. Under Art. 226 

of the Constitution, the jurisdiction of the High Court is undoubtedly 

very wide. Appropriate writs can be issued by the High Court under 

the said article even for purposes other than the enforcement of the 

fundamental rights and in that sense, a party who invokes the special 

jurisdiction of the High Court under Art. 226 is not confined to cases 

of illegal invasion of his fundamental rights alone. But though the 

jurisdiction of the High Court under Art. 226 is wide in that sense, the 

concluding words of the article clearly indicate that before a writ or an 

appropriate order can be issued in favour of a party, it must be 

established that the party has a right and the said right is illegally 

invaded or threatened. The existence of a right is thus the foundation 

of a petition under Art. 226.” 
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“8. The first question is whether the appellant had locus standi to 

file a petition in the High Court under Art. 226 of the Constitution. 

This Court in Calcutta Gas Co. (Proprietary) Ltd. vs.  State of West 

Bengal – (1962) Supp.3 SCR 1 at p.6: (AIR 1962 SC 1044 at p.1047), 



 ���

dealing with the question of locus standi of the appellant in that case to 

file a petition under Art. 226 of the Constitution in the High Court, 

observed:  

         "Article 226 confers a very wide power on the High Court to 

issue directions and writs of the nature mentioned therein for the 

enforcement of any of the rights conferred by Part III or for any 

other purpose. It is, therefore, clear that persons other than those 

claiming fundamental right can also approach the court seeking a 

relief thereunder. The Article in terms does not describe the classes 

of persons entitled to apply thereunder; but it is implicit in the 

exercise of the extraordinary jurisdiction that the relief asked for 

must be one to enforce a legal right............The right that can be 

enforced under Art. 226 also shall ordinarily be the personal or 

individual right of the petitioner himself, though in the case of 

some of the writs like habeas corpus or quo warranto this rule may 

have to be relaxed or modified." 
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“In order to have locus standi, the petitioner should normally be a 

‘person aggrieved’.  When an application is made by a party or by a 

person aggrieved, the Court will intervene ex debito justitiae, in justice 

to the applicant and when it is made by a stranger, the Court considers 

whether the public interest demands its intervention. In either case, it 

is a matter which rests ultimately in the discretion of the Court.” 
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“27.  Guidelines per se do not partake to the character of statute. Such 

guidelines in absence of the statutory backdrop are advisory in nature.  Mr. 

Ram Prakash himself has relied upon a decision of this Court in Narendra 

Kumar Maheshwari v. Union of India, AIR 1989 SC 2138, wherein it has 

been laid down: (SCC p.510, para 107) 

“107. …..This is because guidelines, by their very nature, do not fall into 

the category of legislation, direct, subordinate or ancillary. They have 

only an advisory role to play and non-adherence to or deviation from 

them is necessarily and implicitly permissible if the circumstances of any 

particular fact or law situation warrants the same. Judicial control takes 
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over only where the deviation either involves arbitrariness or 

discrimination or is so fundamental as to undermine a basic public 

purpose which the guidelines and the statute under which they are issued 

are intended to achieve.” 

[See also Narendra Kumar Maheshwari v. Union of India and others, AIR 

1989 SC 2138, SCC at p. 508;  Bhim Singhji v. Union of India, (1981) 1 

SCC 166, SCC at p. 232; J.R. Raghupathy v. State of A.P., (1988) 4 SCC 

364 (SCC para 31) and Uttam Parkash Bansal v. L.I.C. of India, (2002) 

100 DLT 487]  

28. Guidelines being advisory in character per se do not confer any legal 

right.”  
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