O/TAXAP/1852/2006 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

TAX APPEAL NO. 1852 of 2006
With
TAX APPEAL NO. 1261 of 2006

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE KS JHAVERI

and

HONOURABLE MR.JUSTICE K.J.THAKER

Whether Reporters of Local Papers may be allowed to see

1
the judgment ?

2 To be referred to the Reporter or not ?

3 Whether their Lordships wish to see the fair copy of the
judgment ?

4  Whether this case involves a substantial question of law as
to the interpretation of the Constitution of India, 1950 or any
order made thereunder ?

5 Whether it is to be circulated to the civil judge ?

COMMISSIONER OF INCOME TAX....Appellant(s)
Versus
M/S. COLOUR GRAPHICS....Opponent(s)
Appearance:

MR SUDHIR M MEHTA, ADVOCATE for the Appellant(s) No. 1
MR MANISH J SHAH, ADVOCATE for the Opponent(s) No. 1

CORAM: HONOURABLE MR.JUSTICE KS JHAVERI
and
HONOURABLE MR.JUSTICE K.J. THAKER
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Date : 24/12/2014
COMMON ORAL JUDGMENT
(PER : HONOURABLE MR.JUSTICE KS JHAVERI)

1. Both these appeals arise from the common
judgment and order of the Incone Tax Appellate
Tri bunal, Ahnedabad, therefore, they are being
heard and decided together by this common
j udgnent .

2. Tax Appeal No.1852 of 2006 is filed by
the revenue, challenging the judgnent and order
dated 12.05.2006 passed by the Inconme Tax
Appel late Tribunal, Ahnedabad [for short “the
Tribunal”] in ITA No.262/ Ahd/ 2006, whereby the
appeal filed by the revenue was dism ssed by the
Tri bunal .

3. Tax appeal No.1261 of 2006 is filed by
t he assessee, challenging the judgnent and order
dated 12.05.2006 passed by the Tribunal in |ITA
No. 223/ Ahd/ 2006, whereby the appeal filed by the

assessee was di sm ssed by the Tribunal.

4. The facts, in brief, are that the
assessee is engaged in the business of offset
cutting and printing. The assessee had filed its
return for the assessnent Year 1997-98 and
claimed for deduction under Section 80IA of the

| ncome Tax Act. However, the sane was disall owed
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by the Assessing Oficer on the ground that the
printing work of various type is not a
manuf acturing activity, eligible for deduction
under Section 80l A of the Incone Tax Act and that
the assessee enployed |esser nunber of workers
than required as per the provisions of Section
801 A(2)(v) of the Incone Tax Act.

4.1. Against the said order, the assessee
filed an appeal before the Conm ssioner of I[ncone
Tax (Appeals). The CIT(A) partly allowed the said
appeal. Against the order of the CT(A), the
revenue as well as the assessee filed appeals
before the Tribunal. The Tribunal vide inpugned
or der dated 12.05.2006 dismssed both the
appeal s. Hence, Tax Appeal No.1852 of 2006 is
filed at the instance of revenue and Tax Appea
No. 1261 of 2006 is filed at the instance of the

assessee.

5. Wiile admtting Tax appeal No.1852 of
2006, the Court had fornulated the follow ng
substantial question of law :-

“Whet her on the facts and circunstances
of the case and in |aw was the Appellate
Tri bunal right in holding that the
busi ness activity of the assessee was

manufacturing wthin the neaning of
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Section 801 A(2)(iii) of the I.T.Act 2~

6. While admitting Tax appeal No.1261 of 2006, the Court had

formulated the following substantial question of law :-

“Whether on the facts and in the
circunstances of the case the Tribunal
was right in law in holding that the
assessee had not fulfilled the condition
of 10 or nore workers stated in Section
80l A(2)(v) when in fact, in January
there were 10 workers and in February

and March there were 12 workers, and the

manuf act uri ng had started on 15th
Sept enber, 1996 ? ”

7. M. Mehta, |earned advocate for the
revenue has submtted that the question of |aw
i nvol ved in Tax Appeal No.1852 of 2006 is already
concluded by this Court in favour of the assessee
and against the revenue in Tax Appeal No.1850 of

2006 and other allied natters.

8. M.  Shah, | earned advocate for the
assessee has drawn our attention to the
provisions of Section 80lA(2)(v) of the Incone
Tax Act and submtted that the Tribunal has

commtted error in passing the inpugned order.
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8.1. Learned advocate for the assessee has
relied upon the decision of the Bonbay H gh Court
In the case of Conm ssioner of Incone Tax. Harit
Synthetic Fabrics Pvt. Ltd. reported 162 |ITR
640 and the decision of the Apex Court in the
case of Bajaj Tenpo Ltd. v. Conm ssioner of |ncone
Tax, report in [1992] 196 ITR 188 and contended
that in view of the above decisions, Tax Appeal
No. 1261 of 2006 deserves to be all owed.

9. We have heard |earned advocate for both
the parties and perused the material on record.
| nsofar as the question of |aw involved in Tax
Appeal No. 1852 of 2006 is concerned, the sane is
al ready concluded by this court in favour of the
assessee and against the revenue in Tax Appeal
No. 1850 of 2006. In paragraph Nos. 5, 6 and 7,

t he Court has observed as under: -

“5. W have heard |earned counsel for
both the sides. After appreciating the
records of the case, the Tribunal
concluded that the business activity
carried out by the assessee was a
“manufacturing activity”, by placing
reliance upon the judgnent rendered by
this Court in the case of comm ssioner of
| ncome- Tax, Q@ujarat v. Ajay Printery P.
Ltd. [1965] 58 ITR 811 (Quj.). It is an
est abl i shed law that “manuf act ure’
inplies sone activity, which converts
the inputs into sonething different in
name, char act er and use. What S
required to be taken into consideration
whil e ascertaining whether the activity
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constitutes manuf acture’ is the nature
of the raw materials and resultant
products energing at the ends of the
process. No generalization can be nade
based only on the process carried out by
an assessee. This is evident from the
facts that if as a result of processing,
a different and distinct commodity cones
into existence, then even a process of
cutting can be considered a a process of
‘“manufacture’ .

6. In the present case, the raw
materials of the assessee are paper,
printing I nks, pl at es, etc. whose
characteristics are very nuch different
from the products such as |ebels,
cartons, panphlets, broachers, etc. The
commercial identity of the comuodity,
besi des nane, character, function, end-
use, etc., are transforned conpletely

and the raw material looses its identity
resulting into the energence of a new

product, havi ng new and di stinct
conmer ci al I dentity, characteristics,
function and end-use. Considering the
above aspects, t he Tri bunal was

conpletely justified in holding that the
busi ness activity of the assesee was a
“manuf act uri ng activity”. I n our
opinion, it does not matter whether the
assessee is doing job-work of t he
printed nmaterial, which is not a
finished work. The only test is whether
the activity is one of manufacture or
not .

7. In view of the above, the question
of law as to whether the Tribunal was
right in holding that the business
activity of t he assessee was
“manufacturing” wthin the neaning of
Section 80lA (2) (iii) of the I1.T. Act
Is answered in the affirmative in favour
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of the assessee and agai nst the Revenue.
All the three appeals are, accordingly,
di sm ssed.”

10. Since the issue raised in Tax Appeal

No. 1852 of 2006 is already concluded by this
Court, no elaborate reasons are required to be
assigned by us for disposing this appeal. In that
view of the matter, we are of the considered
opinion that the Tax Appeal No.1852 of 2006
deserves to be dismssed and the same are
accordi ngly dism ssed. The question of |aw raised
in this appeal is answered in favour of the
assessee and agai nst the revenue. Accordingly, we
hold that the Tribunal was right in law in
holding that the Dbusiness activity of the
assessee was nmanufacturing within the neaning of
Section 801 A(2)(i1i) of the I.T. Act.

11. | nsofar as the question of |aw involved
In Tax appeal No.1261 of 2006 is concerned, it
woul d be relevant to reproduce Section 801 A(2)(v)

79 of the I ncone Tax Act, which reads as under: -

“801 A(2) (V) I n a case where the
I ndustrial undertaking manufactures or
produces articles or t hi ngs, t he
undertaking enploys ten or nore workers
in a manufacturing process carried on
wth the aid of power, or enploys twenty
or nore workers in a nmanufacturing
process carried on wthout the aid of
power .
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12. The Bonbay High Court in the case of
Harit Synthetic Fabrics Pvt. Ltd.(supra), has

observed as under: -

“ In the instant case, ten worknmen were
enpl oyed by the assessee from August,
1969, and remained in its enploynent at
| east until Decenber 31, 1969, when the
rel evant previ ous year ended. Its
factory has commenced working in the
earlier previous year wth a smaller
nunber of worknmen. It would appear that
as the manufacturing process gathered
monmentum nore worknen were enployed. In
the circunstances, it appears to us that
subst anti al conpl i ance W th t he
provi sions of Section 80J(4)(iv) of the
| ncome Tax Act, 1961, had been achi eved.
The benefit of Section 80J cannot be
withheld from the assessee (and has to
be all owed) on that account.”

13. The Apex Court in the case of Bajaj
Tenpo Ltd. (supra), held that a provision in a
taxing statute granting incentives for pronoting
growmh and developnent should be construed
liberally; and since a provision for pronoting
economc growh has to be interpreted |iberally,
the restriction on it too has to be construed so
as to advance the objective of the provision and
not to frustrate it.

14. W are of the opinion that the assessee
had conplied substantial conpliance wth the

provisions of Section 80lIA(2)(v) of the Incone
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Tax Act. Therefore, <considering the aforesaid
facts of the case and the principle laid down in
the case of Harit Synthetic Fabrics Pvt. Ltd.
(supra) and Bajaj Tenpo Ltd. (supra), we are of
the opinion that the present appeal deserves to
be allowed and the same is accordingly allowed.
The question raised in this appeal is answered in
favour of the assessee and against the revenue.
Therefore, we hold that the Tribunal was not
right in holding that that the assessee had not
fulfilled the condition of 10 or nore workers
stated in Section 80lA(2)(v) of the Incone Tax
Act .

15. For the foregoing reasons, the Tax
Appeal No.1852 of 2006 is dismssed and Tax
Appeal No. 1261 of 2006 is all owed.

(K.S.JHAVERI, J.)

(K.J.THAKER, J)

pawan
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