O/TAXAP/38/2005 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

TAX APPEAL NO. 38 of 2005
With

TAX APPEAL NO. 39 of 2005

TO
TAX APPEAL NO. 41 of 2005

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE KS JHAVERI

and
HONOURABLE MR.JUSTICE K.J.THAKER

1 Whether Reporters of Local Papers may be allowed to see
the judgment ?

2 To be referred to the Reporter or not ?

3  Whether their Lordships wish to see the fair copy of the
judgment ?

4  Whether this case involves a substantial question of law as
to the interpretation of the Constitution of India, 1950 or any
order made thereunder ?

5 Whether it is to be circulated to the civil judge ?

PRIYANKA CARBON & CHEMICALS INDUSTRIES PVT. LTD.....Appellant(s)
Versus
INCOME TAX OFFICER....Opponent(s)

Appearance:
MR. S.N. SOPARKAR, SENIOR ADVOCATE WITH MRS SWATI SOPARKAR,

ADVOCATE for the Appellant(s) No. 1
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MR NITIN K MEHTA, ADVOCATE for the Opponent(s) No. 1

CORAM: HONOURABLE MR.JUSTICE KS JHAVERI
and
HONOURABLE MR.JUSTICE K.J. THAKER

Date : 24/12/2014
COMMON ORAL JUDGMENT
(PER : HONOURABLE MR.JUSTICE KS JHAVERI)

1. Al'l these appeals arise from the common order
of the Income Tax Appellate Tribunal, Ahnmedabad,
therefore, these appeals are being heard and decided

together by this comobn judgnent.

2. By way of these appeals, the appell ants-
assessees have challenged the common order dated
30.08. 2004 passed by the Inconme Tax Appellate
Tri bunal, Ahnmedabad (for short “the Tribunal”) in
| TA No. 1308 to 1311/Ahd/ 1995, whereby the
appeals filed by the revenue for the Assessnent
Years 1989-90 and 1991-92 were allowed and the
appeals for the Assessnent Years 1992-93 and
1993-94 were partly all owed.

3. The facts as well as the question of |aw
I nvol ved in these appeal s are I denti cal ,
therefore, we discuss the facts of Tax Appeal

No. 38 of 2005 for our conveni ence.
4. The facts, in brief, are that t he

assessee had filed its return for the Assessnent
Year 1989-90. After scrutiny, the Assessing
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O ficer passed order under Section 143(3) of the
| ncone Tax Act and disall owed sal es comm ssion of
Rs.2,66,040/- paid to M. CV. Mhta & Co.
However, the said order of the Assessing Oficer
was quashed by the Appellate Authority and
r emanded t he mat t er for re- exam nati on.
Thereafter the Assessing Oficer again exam ned
the matter and passed order under Section 143(3)

of the I ncone Tax Act.

4.1. Against the said order, the assessee
filed an appeal before the Conm ssioner of Incone
Tax (Appeals). The CdT(A), vide order dated
28.12.1995 allowed the appeal of the assesee.
Against the order of the CT(A), the revenue
filed appeal before the Tribunal. The Tribunal
after examning the matter passed the inpugned
or der, as stated hereinabove. Hence, t hese
appeals are filed at the instance of the

aSSesSsees.

5. Wi | e admtting t hese appeal s on
28. 02. 2005, t he Court had f or mul at ed t he

foll ow ng substantial question of |aw -

“Whet her, on the facts and in the
circunstances of the case, the |ncone
Tax Appellate Tribunal was right in |aw

in holding that no services were
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rendered by M. B V. Mhta to the

assessee and hence, conmssion paid is

not al |l owabl e expenditure ?”
6. M. Soparkar, I|earned senior advocate
appearing for the appell ants-assessees has
vehenently submtted that the Tribunal while
reversing the order of the CIT(A) has relied on
the affidavit filed by M. B.V. Mhta, wherein he
has categorically averred that “lI contacted
sever al conpani es whi ch require products
manuf actured by PCCI, ACC being one of them and

assured them about the background of PCCl, its
fi nanci al stability, busi ness integrity, Its
ability to nmake reqgular supplies etc. | also

I npressed upon them that in dealing wth PCCl
they wll not have to undergo any risk”.

6. 1. Learned senior advocate submtted that
agai nst the inpugned order, the assessees filed
review applications being MA No.213 to 216
/ Ahd/ 2004 before the Tribunal and nentioned the
aforesaid facts in the applications. However, the
Tri bunal has not considered the aforesaid fact

and rejected the M scell aneous Applications.

6. 2. By making such subm ssions, | ear ned
seni or advocate has wurged that this Court nmay
remand the nmatters before the Tribunal for fresh

consi der ati on.
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7. Learned advocate for the respondent-
revenue has supported the inpugned order of the
Tribunal and submtted that the Tribunal after
appreciating all the nmaterials on record has
passed the inpugned order. Therefore, he urged
that there is no germane reason to interfere with
t he i npugned order of the Tribunal.

8. W have heard M. Soparkar, |earned
seni or advocate for the appellants-assessees and
M. Mehta, |earned advocate for the respondent-
revenue and perused the material on record. W
have seen the docunments and find substance in the
subm ssi ons of | ear ned advocat e for t he
appel | ants-assessees that the Tribunal while
reversing the order of +the CT(A has not
properly appreciated the nmaterial on record in
Its true spirit. The Tribunal has commtted grave
error in neglecting the affidavit filed by M.
B.V. Mehta and in reversing the findings of the
CIT(A). It appears that against the inpugned
or der, t he assesses have filed revi ew
applications before the Tribunal and pointed out
the fact that the Tribunal has not properly
appreciated the affidavit filed by M. B.V.
Mehta. However, the Tribunal has not considered
t he sanme and rej ected t he sai d Revi ew

appl i cations.

Page 5 of 6



O/TAXAP/38/2005 JUDGMENT

9. In that view of the matter, we are of
the considered opinion that the present nmatters
deserve to be remanded to the Incone Tax
Appel late Tribunal, Ahnedabad Bench “A’ for
deciding the matters afresh. It will be open for
both the parties to raise their contentions,
which is permssible under the law before the
Tribunal. It is <clarified that we have not
expressed any opinion on the nerits of the
matt ers.

10. Accordi ngly, al | these appeals are
remanded to the Incone Tax Appellate Tribunal,
Ahnedabad, Bench “A’ for deciding the matters
afresh. The order of the Tribunal 1is hereby
guashed and set aside. The appeals stand di sposed

of accordingly.

(K.S.JHAVER], J.)

(K.J.THAKER, J)

pawan
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