O/COMP/195/2014 ORDER

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

COMPANY PETITION NO. 195 of 2014
In COMPANY APPLICATION NO. 201 of 2014
With
COMPANY PETITION NO. 196 of 2014
In
COMPANY APPLICATION NO. 202 of 2014
TO
COMPANY PETITION NO. 198 of 2014
In
COMPANY APPLICATION NO. 204 of 2014
With
COMPANY PETITION NO. 202 of 2014
In
COMPANY APPLICATION NO. 205 of 2014

N K ROADWAYS PRIVATE LIMITED....Petitioner(s)
Versus
..... Respondent(s)

Appearance:

MR SN SOPARKAR, SR. ADVOCATE WITH MRS SWATI SOPARKAR,
ADVOCATE for the Petitioner(s) No. 1

MR DEVANG VYAS, ADVOCATE for the Respondent(s) No. 1

CORAM: HONOURABLE MR.JUSTICE N.V.ANJARIA

Date : 28/11/2014
ORAL ORDER

A Conposite Schene of Arrangenent in the
nature of Amal ganmation of N K Roadways Private
Limted, N K Infraventures Private Limted, N K
Flour MIls Limted and Shanti Stock Holdings Private
Limted wth N K Ol MIls Private Limted, and
Restructure of Share Capital of N K QI Mlls
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O/COMP/195/2014 ORDER

Limted, under Sections 391 and 394 of the Conpanies
Act, 1956, has been npoted. The captioned petitions by
five conpanies are filed to obtain a sanction of this
court to the said Schene.

1.1 The petitioner of Conpany Petition No.195 of
2014-N. K. Roadways Private Limted; petitioner of
Conpany Petition No.196 of 2014-N. K Infraventures
Private Limted; petitioner of Conpany Petition No.197
of 2014-N.K. Flour MIlls Limted and petitioner of
Conpany Petition No.198 of 2014-Shanti Stock Hol ding
Private Limted are the transferor conpanies and
petitioner of Conpany Petition No.202 of 2014-N.K Ql
MIls Private Limted is the transferee conpany. They

are accordingly referred to hereinafter.

2. All the five petitions being necessarily
i nterconnected, they were heard together and are

consi dered si mul taneously by this comon order.

3. Al the petitioner conpanies except Shanti
Stock Holding Private Limted have their registered
office at 7t Floor, Popular House, Ashram Road,
Ahnedabad-380009 in the State of Gujarat. Shanti Stock
Hol ding Private Limted has its registered office at
13/ A, Dariyapur Patel Society, Usmanpura, Somnath
Road, Ahnedabad-380013 in the State of GQujarat. Al
the five conpanies have thus their registered office
situated within the State of Qujarat.

3.1 The respective petitions by five petitioner
conpanies set out therein the details about their
share capi tal, details about t he date of
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I ncorporation, the objects with which the conpanies
cane to be incorporated and other rel evant facts about
the said conpanies. Al the petitioner conpanies
belong to sane group of mnmanagenent. The Amal gamati on
I's proposed for consolidation of these conpanies so as
to achieve efficiency of operation and managenent. The
Amal gamation also seeks to make the admnistration

snooth and control systens effective and efficient.

4. Heard |earned senior advocate M. Saurabh
Sopar kar assisted by learned advocate M. Swati
Soparkar for the petitioners in all the five petitions
as well as learned Assistant Solicitor GCenera
M. Devang VWas for the Central Governnent who appeared
upon service of notice of admi ssion of the petitions
bei ng served on the Regional D rector.

5. It was pointed out that by the orders dated
01st August 2014 passed in the Conpany Applications no.
201 to 204 of 2014, the neetings of the Sharehol ders
and unsecured creditors of all the Transferor
Conpani es were dispensed with, in view of the witten
consent letters fromall of them placed on record. It
was pointed out that there are no Secured Creditors of
any of the Transferor Conpanies. In case of the
Transferee Conpany by order dated 01st August 2014
passed in Conpany Application No. 205 of 2014, the
neetings of the Shareholders and unsecured creditors
of the Transferee Conpany were dispensed with. The
Transferee Conpany had no Secured creditors. Further,
by the said order dated 01st August 2014, the procedure
prescri bed under Sec. 100 and 101(2) of the Act and
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rule 48 to 65 of the Conpany Court Rules was di spensed
Wi t h.

6. These substantive petitions were thereafter
filed, placing the Schene of Amalgamation for
consi deration and sanction of this court. The Schenes
are produced at Annexure-C.

6.1 These petitions were admtted by orders
dated 13th/ 14th August, 2014. The public notices for
the same were duly advertised in the newspapers
‘I ndi an Express’ English daily, Ahnedabad edition, and
‘ Sandesh’, CQujarati daily, Ahnmedabad edition dated 23rd
August 2014. The publication in the Governnment gazette
was di spensed with. Affidavits date 01st Septenber 2014
confirmed the sane. No one has cone forward wth any
objections to the said petitions even after the
publication and the sane was further confirmed by the
addi tional affidavit dated 25'" Novenber 2014.

6.2 Notice of the petitions was served upon the
Central Governnent through Regional Director. Learned
Assistant Solicitor Ceneral appeared for the Central
Governnment. Common affidavit dated 17t Novenber, 2014
cane to be filed by one M. Shanbhu Kumar Agarwal, the
Regional Director. In that common affidavit, the said
authority made certain comments and observati ons.

6.3 In response to the aforesaid comon
affidavit, one M.D nesh Patel, authorized signatory
of all the conpanies has filed additional affidavit
dated 25'" Novenber, 2014 and has dealt wth the
observations and comments of the Regional D rector.
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7. Proceeding to consider observations and
comments of the Regional Director and the response of
the petitioner conpanies in its additional affidavit

ment i oned above.

7.1 The observations of the Regional Director in
par agraphs-2(a) to 2(b) are factual narration and do
not require any response. |In paragraph-2(c) of the
report, The Regi onal Director stated that the
petitioner conpanies belong to Ms.NK G oup,
Ahnmedabad which group of conpanies were involved in
paynment crisis approximately of Rs.5,600 crores
wi tnessed by the National Spot Exchange Limted. It
was stated that Mnistry of Corporate Affairs had
carried out investigation with regard to the role of
the said group of conpanies. The Regional D rector has
stated that the petitioner conpanies herein are
required to be directed to place on record the
conplete details in that regard. It was submtted on
behalf of the petitioner by |earned senior advocate
that that either of these two conpanies are not part
of the present schenme. Further, it was submtted that
reference to the investigation carried out by the
Regional Director and report submtted to the Mnistry
of Corporate Affairs, has nothing to do wth the
proposed schene of anmalgamation of the petitioner
conpani es. They are separate legal entities and carry
on their activities independently. Any of the
petitioner conpanies are not inplicated in any of the
| egal pr oceedi ngs ment i oned in the aforesaid

observation. The sanction of the proposed schene of
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amal gamation shall not in any way cone in the way or
shall have any other |egal repercussions on the said
i nvestigations or proceedings against the aforesaid
two conpanies. In view of these clarifications, it
appears that the said observation is not relevant for
consi deration of the proposed schene of amal gamati on.

7.2 The second observation of the Regiona
Director is about non-provision of sone of the
liabilities in the books of accounts of N K QI
MIls Private Limted-the Transferee Conpany. The
petitioner pointed out that the sane refers to paynent
of interest on the loans borrowed and disputed
liability of sales tax. It was submtted that not
providing for any liability is not an offence under
any applicable provisions of Iaw. The petitioner being
a private limted conpany, the sanme does not affect
the interest of any public investors. Further, the
schene does not envisage any absolution from any
adjudicated liability; hence as and when the sales tax
ltability is crystallized, the Transferee Conpany
shall comply wth the statutory liabilities. The
rel evant facts in formof the financial details of al
the petitioner conpanies are already on record and
hence, no further directions are required to be issued
to the petitioners in this regard.

7.3 The  next observation of the Regional
Director mde vide para 2(e) pertains to the
Accounting Treatnent as envisaged by clause 13.6 of
the schenme, and non conpliance of the AS-14. In this
regard, the petitioner submtted that by clause 13.1
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of the schene, conpliance of AS-14 has been confirned
by the petitioner. However, if the treatnent as
envisaged deviates from the said standard, the
Transf eree Conpany shall meke requisite disclosures in
its first financial statenents after the schenme is
made effective. In view of the said statenent, it is
hereby directed that if the Accounting treatnent given
for the said schene of amalgamation results in
deviation from AS-14, the Transferee Conpany shall
make requisite disclosures in its first financial
statenment after the Effective Date.

7.4 The next observation is about the effective
date chosen in the Schene. It is observed by the
Regional Director that vide clause 1.2 of the schene
the Appointed date is specified as 1st April 2012 which
should be 1st April 2013. In this regard, it is
submtted by the petitioner that there is no | egal bar
on the choice of the Appointed Date. It 1is the
prerogative of the Board of Directors of the
petitioner conpanies to select the Appointed Date for
the Schene keeping in mnd their comrercial needs. The
sane is required to be approved by the sharehol ders of
the respective petitioner conpanies. Both these
requi sites have been conplied with in the present
proceedings. It is further clarified that since all
the petitioner conpanies belong to the sanme group of
managenent, the Appointed Date as envisaged in the
schene is not detrinental to the interest of any of
the shareholders or public interest. This observation

t hus stands expl ai ned and does not survi ve.
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7.5 The observation nmde by the Regional
Director vide Para 2(g) pertains to the non-banking
financial activities carried on by Shanti Stock
Hol ding Private Linmted, one of +the Transferor
Conpanies. It is observed by the Regional Director
that the Objects Clause of the said petitioner
conpany permts the said activity, the application
made by the conpany for registration as NBFC was
been rejected by the Reserve Bank of India as the
conpany could not achieve the required Net Owned
Funds. However, the said non-banking financial
activities are being carried on. In this regard, it
has been <clarified that post rejection of the
registration as NBFC, conpany has not carried out
any transaction in violation of prescribed norns by
RBI and the conpany has not accepted any deposit
from the public in contravention of the provisions
of the Act. Further, on anal gamation, since the said
petitioner conpany shall be dissolved and cease to
exi st, t he said i ssue shall be r edundant .
Accordingly this observation also stands answered
and no further directions are needed by this Court

In that regard.

7.6 In para 2(h) the Regional Director observed
that the scheme does not provide for answering
obligations or all the liabilities, suits and | egal
proceedi ngs etc. which may be initiated against the
petitioner conpanies after the Effective Date. The
petitioner submtted that the said contention is the
result of msconception of [|aw It has been

submtted that under the applicable provisions of
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| aw, once the schenme is sanctioned by the Hon' ble
court and nmade effective, al | the Transferor
Conpani es get dissolved w thout w nding up and cease
to exist. Once a conpany ceases to exist, no new
litigation can be initiated against such dissolved
conpany. It has been clarified that the schene does
not envisage extinction of the liability of the
Transferor conpany as the Transferee Conpany
undertakes all the Iliabilities of the Transferor
conpany as part of the Undertaking. The existing
litigations against any of the Transferor conpanies
are very clearly envisaged to be continued against
the Transferee Conpany. However, no litigation can
be initiated against the dissolved Transferor
Conpany after the Effective Date. In the above view,
no directions are required to be issued by this
Court with reference to the observation in question

by the Regional Director.

7.7 The next observation of the Regional
Director vide Para 2 (i) pertains to the response
received fromthe Incone Tax dept. vide their letter
dated 227 Septenber 2014. The Regional Director has
observed that the Income Tax Departnent has
undertaken the scrutiny of the accounts of four
Petitioner Conpanies for Assessnent year 2012-13 and
are pending for disposal. The petitioner conpanies
agree to conply with the applicable provisions of
the I nconme Tax Act and rules as and when the demands
are finally adjudicated. The petitioner conpanies
are directed to be abide by the Income-Tax Act and
Rul es and the tax liabilities, as my be arise, in
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accordance with | aw.

8. Notices of the petitions of transferor
conpani es was served upon the official |iquidator. The
official liquidator filed his report. He has simlarly

observed referring to Ms.NK QI MIlls Private
Li mted, about non- provi sion  of sone  of t he
liabilities in the books of accounts of the transferee
conpany. These observations are sane as that of
Regi onal Director. They are already dealt wth
her ei nabove. The Oficial Liquidator in his report
dated 12th November, 2014 has further nentioned that
ot herwi se affairs of the transferor conpani es have not
been conducted in a manner prejudicial to the interest
of its menbers or the public at large. The Oficia
Li qui dator has requested the Court to direct that the
transferor conpanies to preserve their books of

accounts and record for a period of eight years.

8.1 The petitioner conpanies are accordingly
directed to preserve and keep the books of accounts
and records available for a period of eight years from
the date of sanctioning of the Schene and that they
shall not dispose of the books of accounts and records
wi t hout the prior perm ssion  of the Central

Gover nnent .

9. In view of above, all the observations and
coments by the Regional Director nmade in respect of

the Schene in question have been expl ai ned and/or net

with and/or do not sustain. The necessary report is
produced by the official liquidator. Furthernore, from
the material on record and perusal of the Schene, the
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Schene appears to be fair and reasonable and is not in
violation of any provisions of law and is not contrary
to public policy. None of the parties concerned have
cone forward to oppose the Schene except as nentioned

above. Al l requisite statutory conpliances are
fulfilled.
10. This court is accordingly satisfied that the

Schene of Arrangenent in the nature of Amalgamation
anongst the petitioner conpanies deserve to be
granted. Accordingly, prayers in respective petitions
are hereby granted.

11. It is ordered that as required under Section
396-A of the Conpanies Act, 1956, the transferor
conpani es shall not dispose of or destroy its books of
accounts and other connected papers w thout the prior
consent of the Central Governnent and shall preserve

t he sane.

12. The petitioner conpanies shall pay towards
professional charges to |learned Assistant Solicitor
Cener al Rs.7,500/- each in respect of all five
petitions. The official |iquidator shall be paid cost
of Rs.7,500/- in respect of four petitions by the
transferor conpani es bei ng Conpany Petition Nos. 195 of
2014 to 198 of 2014.

13. The petitioner compani es are further
directed to |l odge a copy of this order, the schedul es
of i movabl e assets of the transferor conpanies as on
the date of this order and the Schene duly
aut henticated by the Registrar, H gh Court of ujarat,
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with the concerned Superintendent of Stanps, for the
pur pose of adjudication of stanp duty, if any, on the
same within 60 days fromthe date of the order.

13.1 The petitioner conpanies are directed to
file a copy of this order along with a copy of the
Scheme with the concerned Registrar of Conpani es,
electronically, along with E-Form INC 28 as per
rel evant provisions of the Act.

13.2 Filing and issuance of drawn up order is
hereby di spensed with. Al the authorities to act on a
copy of this order along with the Schene duly
aut henticated by the Registrar, H gh Court of CGujarat.
The Registrar, H gh Court of Qujarat shall issue the
authenticated copy of this order along-wth Schene as

expedi tiously as possible.

14. The petitions are allowed and disposed of

accordi ngly.

(N. V. ANDARI A, J.)
Anup
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