C/SA/51/2002 CAV JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SECOND APPEAL NO. 51 of 2002

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE N.V.ANJARIA

1 Whether Reporters of Local Papers may be allowed to see  No
the judgment ?

2 To be referred to the Reporter or not ? No
3 Whether their Lordships wish to see the fair copy of the No
judgment ?

4  Whether this case involves a substantial question of law as No
to the interpretation of the Constitution of India, 1950 or any
order made thereunder ?

5 Whether it is to be circulated to the civil judge ? No

PATEL VASHRAMBHAI SHANKARBHAL....Appellant(s)
Versus
PATEL JIVRAJBHAI VITHALBHAI....Respondent(s)

Appearance:
MR BD KARIA, ADVOCATE for the Appellant(s) No. 1
MR VC VAGHELA, ADVOCATE for the Respondent(s) No. 1

CORAM: HONOURABLE MR.JUSTICE N.V.ANJARIA
Date :30/06/2014

CAV JUDGMENT

The present Second Appeal preferred by the
appel I ant - ori gi nal plaintiff is directed against
judgnent and order dated 2" April, 2002 of |earned
Joint District Judge, Dhrangadhra, allow ng Regular
Cvil Appeal No. 30 of 1998, in turn setting aside the
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j udgnment and decree of the trial court. The said G vil
Appeal was by the aggrieved defendant-respondent
herein, as learned Gvil Judge(S.D.) decreed Regul ar
Cvil Suit No. 73 of 1984 of the plaintiff on 30th
Cct ober, 1997.

1.1 The Suit was for relief of permanent injunction

The trial court granted injunction against the
defendant, injucting him permanently in respect of 29
gunthas of the suit land from interfering with the
plaintiff’s possession thereof, further restraining
the defendant from denvolishing “Vandi” on the North of

the said | and.

2. This Appeal cane to be admtted on 24.06. 2002 on
the follow ng substantial questions of |aw

“C(A) In the facts and circunstances of the case,
whet her the | earned Judge of the |ower appellate
court commtted substantial error of Jlaw in
assumng the jurisdiction in respect of the
revenue matter, in contravention of section 36A
of the Bonbay Prevention of Fragnentation and
Consolidation of Holdings Act, 1947, which bars
jurisdiction of «civil ~court and further in
disregard to law laid down in case of Manubhai
Bhagabhai Patel, 1995(2) G.R page 13697

(B) In the facts and circunstances of the case
whether the 1|d. appellate Judge omtted to
consider and/ or msread the pleadings and
docunentary evidence on record and has conmmtted
an error inasnuch as, as per the sale docunents
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at exh.60 and ex.84 on record, brother of the
plaintiff sold only 4 acres of l|and of survey
no. 16 to Dahya Megha by sale deed at exh.84 and
in his turn Dahya Megha could sell the said |and
of 4 acres to the defendant and therefore, by
plain reading of this sale docunents on record
the defendant is not in possession of said |and

admeasuri ng 29 gunt has of survey no. 16?”

3. For appreciating the controversy, and in order to
address the aforesaid questions, the relevant facts
may be set out. The case of the appellant-plaintiff in
his Cvil Suit was that the |land bearing survey No.
16, adneasuring 4 Acres and 29 gunthas, situated at
Village Dudapar, Taluka Dhrangadhra, was of the
ownership and possession of his real brother Patel
Ganesh Shankar. The plaintiff, and his said brother
exchanged their respective | ands by mut ua
understanding arrived at on 16t January, 1967.
Thereby, the plaintiff gave to his brother-Patel
Ganesh Shankar, his own another agricultural [|and
known as “Dhori” bearing survey No. 398 paiki 4 Acres
and 34 gunthas. Against that, the plaintiff got 3
Acres and 10 gunthas of |and known as “Kakraval u”, out
of aforesaid survey No.16 of his brother. A registered
sal e deed dated 8th August, 1975 was executed in that
regard by said Shri Ganesh Shankar.

3.1 It was the case of the plaintiff that in the
af orenentioned sal e deed, by m stake, the neasurenent
of the land was nentioned as 0-29 gunthas only.

Ther ef or e, Ganesh Shankar executed rectification deed
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dated 12t August, 1976. It was stated that thus, said
Ganesh Shankar had admtted to have sold 3 Acres and
10 gunthas; that the crops standing on the respective
fields were reaped by respective brothers, and
possession was handed over to each other. The
plaintiff stated that accordingly, he had have been in
possession of 3 Acres and 10 gunthas of survey No. 16
since 1967. It was averred that in the Wll which was
| ocated on the North of the said field, both the
plaintiff, and his said brother had equal right.

3.2 It was the further case of the plaintiff that
after the aforesaid exchange, about 3 % years |ater,
hi s brother-Patel Ganesh Shankar sold 4 Acres of |and
from survey No.16 to one Harijan Dahya Megha wi thout
his know edge. The plaintiff further stated that
according to his know edge, 7-8 years later, said
Harijan Dahya Megha sold out the land of 4 Acres to
t he defendant by executing the sale docunent. It was
stated in the plaint further that subsequent to the
said sale in favour of the defendant, the proceedings
under the Bonbay Prevention of Fragnentation and
Consolidation of Holdings Act, 1947 were initiated
against the defendant, and brother-Patel CGenesh
Shankar in the court of Assistant Collector. As per
the decision of the Assistant Collector, the sale
docunment executed by Patel Ganesh Shankar in favour of
Harijan Dahya Megha, as well as subsequent sale
effected by Harijan Dahya Megha in favour of the
def endant were held to be in breach of section 9 of
the Act, and those sale deeds were ordered to be

cancelled. The plaintiff asserted that out of survey
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No. 16, possession of 3 Acres and 10 gunthas |and
remai ned with him since 1967. It was pleaded that 2-3
weeks back, the defendant had cone, and threatened to
take possession of his land. It was stated that the
def endant was indebted to him and for recovery of the
amount, he had initiated the |egal proceedings which
held in his favour. Therefore, the defendant started

t hr eat eni ng.

3.3 The defendant filed his witten st at ement
(Exh.21), and contested the Suit.

3.4 The trial court framed the issues at Exh.38, “1.
Whet her plaintiff proves that, defendant is doing
busi ness of Mney-Lending.? 2. \Wether plaintiff
proves the avernent nade in para-3 of plaint.? 3.
Whet her witing of dated 16-1-67 is legal & valid and
right are acquire by vertue of that agreenent.?
Whet her plaintiff proves that he is in possession of
3-10 Land of S. No. 16 Since 1967.7? 5. If yes, Wether
plaintiff proves that, defendant trying to disturbs
him? 6. Wether defendants proves that, plaintiff
has no right title and ownership on S. No.16, A-3-10
@Qunt ha Land. 7. Whet her def endant proves t hat
suppl ynmentry deed is not order the position of |aw and
signed has been taken by ms-representat-tion? 8.
Whether plaintiff entitled to get any relief? Wat
order and decree.?”

3.5 The plaintiff offered hinself for exam nation at
Exh. 59, and produced docunents at Exh.60 to Exh.64 in
support. At Exh.71, one Mhanbhai Kanjibhai was
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examned as plaintiff's witness. The defendant was
exam ned at Exh.82, and his wtness one Kodhabhai
Uredbhai deposed at Exh.95. After appreciating the
oral and docunentary evidence produced by both the
sides, the trial court answered issues Nos. 1 to 4 in
the negative. Issue No. 5 was answered in favour of
the plaintiff, whereas issue No. 6 was held partially
in favour of the plaintiff. The trial court held that

the suppl enentary deed was proper and vali d.

4. Heard | earned advocate M. Bhargav Karia for the
appel lant, and | earned advocate M. V. C. Vaghela for
the respondent. The court took into account the
rel evant docunments on record having bearing on the
controversy, and carefully considered the judgnents of
both the courts bel ow.

5. The sale deed dated 8" April, 1968 executed by
Ganesh Shankar-brother of the plaintiff in favour of
Dahya Megha Harijan was produced at Exh.84. The
subsequent sale by said Dahya Megha in favour of
r espondent - def endant was by a deed dat ed
21st  February, 1975( Exh. 83) . The docunent dat ed
8th August, 1975 was at Exh.16, whereas rectification
deed dated 12th August, 1976 was al so produced.

5.1 The docunent dated 8t" August, 1975, and its
execution was held proved on evidence by the trial
court, and the thunb mark of said Ganesh Shankar was
identified by w tness-Mhanbhai Kanjibhai at Exh.71.
The trial court further considered and relied on the
map( Exh. 64) prepared by the surveyer, and the
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nmeasurenent undertaken of l|and survey No.16. It was
recorded that the said survey nunber adneasured 4
Acres and 29 gunthas, and was in two parts being
survey No. 16/1 and survey No. 16/2. The neasurenent of
| and survey No.16/1 as per Exh.64 matched, and was
found to be in possession of the plaintiff, whereas
the neasurenent of other part survey No. 16/2 could
not be tallied with the Tippen. It was held that the
plaintiff was in possession of the land only to the
extent which was sold to him by his brother on
8th August, 1975, and was not in possession of any of
the portions of the said survey nunber.

5.2 Recording the findings on the basis of nmateria
on record, the trial court found that brother of
appel lant-plaintiff Ganesh Shankar sold 4 Acres of
| and out of survey No. 16 to one Dahya Megha by sale
deed dated 8t" April, 1968. The said 4 Acres sold was
out of total |and adnmeasuring 4 Acres and 29 gunthas

of the said survey nunber.

5.3 It is rightly recorded by the trial court that
said Dahya Megha could not have ownership, and title
in respect of land in excess of 4 Acres sold to himas
above by Ganesh Shankar. |In other words, Ganesh
Shankar was having possession of land of 29 gunthas
with him and as on 8t" August, 1975-the date of
execution of sale deed Exh. 60, he was entitled to
sell and validly sold 29 gunthas. It was a valid
concl usion reached by the trial court that Dahya Megha
could not have sold 4 Acres and 29 gunthas of |and, as

he had no title over and above 4 Acres which was the
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extent of land sold to him under the registered sale
deed of 1968. The trial court also considered the
contention raised from the side of defendant-
respondent regarding violation of |law on fragnentation
of land holding, while decreeing the suit in favour of
the plaintiff.

6. In reversing the judgnent of the trial court, the
first appellate court entirely msdirected itself. It
conpletely overl ooked the factual aspect, and finding
of fact that the appellant-plaintiff was in possession
of 29 gunthas of land since 1975. According to the
reasoning of the first appellate court, Ganesh Shankar
was expected to execute deed of correction in favour
of the seller of the defendant-Dahya Megha which is
not forthcomng on record, and Dahya Megha had al r eady
sold 4 Acres 29 gunthas to the appellant. The first
appellate court further erred in relying on the
revenue proceedings, where the appellant herein was
not a party, and in any case, before the revenue
authorities, the possession of the appellant-plaintiff
was not in dispute.

6.1 Once the docunentary evidence in the nature of
sal e deeds Exh. 60 and Exh.84 on record denonstrated a
factual position about possession of land wth the
appel lant-plaintiff, and that brother of the plaintiff
sold only 4 Acres of |land out of survey No. 16 to Dahya
Megha and t hus, the defendant was not in possession of
29 gunthas of l|and being renmainder part of survey
No. 16, which remained with the possession of the

appel lant-plaintiff, the first appellate court was
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entirely not justified in allowng the Appeal, and
reversing the findings recorded by the trial court on
the above basis. Differently stated, the first
appel late court did not take into account the factual
position in respect of possession of the |and of the
appel l ant-plaintiff clearly emanati ng from the
docunents, and proceeded on conjectures and surm ses
to commt an error to conclude that it was not a | egal
possession, or that it was against the Ilaw of
fragmentation, for which there was no basis. The
second question of |aw above stand answered
enphatically | eaving no other question to survive.

7. The Appeal deserves to be allowed, and the sane
is allowed by setting aside the judgnment and order
dated 2M April, 2002 passed in Regular Cvil Appeal
No. 30 of 1998 by learned Joint District Judge at
Dhrangadhra, and thereby, upholding the judgnent and
decree dated 30" Cctober, 1997 passed in Regular Gvil
Suit No. 73 of 1984 by learned Cvil Judge(S.D.), at
Dhr angadhr a.

8. Record and proceedi ngs shall be sent back.

(N.V.ANJARIA, J.)

chandrashekhar
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