C/SCA/24/2013 CAV JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION NO. 24 of 2013
With
SPECIAL CIVIL APPLICATION NO. 575 of 2013
With
SPECIAL CIVIL APPLICATION NO. 669 of 2013
With
SPECIAL CIVIL APPLICATION NO. 730 of 2013
With
SPECIAL CIVIL APPLICATION NO. 955 of 2013
With
SPECIAL CIVIL APPLICATION NO. 956 of 2013
With
SPECIAL CIVIL APPLICATION NO. 957 of 2013
With
SPECIAL CIVIL APPLICATION NO. 958 of 2013
With
SPECIAL CIVIL APPLICATION NO. 959 of 2013
With
SPECIAL CIVIL APPLICATION NO. 960 of 2013
With
SPECIAL CIVIL APPLICATION NO. 976 of 2013
With
SPECIAL CIVIL APPLICATION NO. 1020 of 2013
With
SPECIAL CIVIL APPLICATION NO. 1029 of 2013
With
SPECIAL CIVIL APPLICATION NO. 1773 of 2013
TO
SPECIAL CIVIL APPLICATION NO. 1780 of 2013
With
SPECIAL CIVIL APPLICATION NO. 2286 of 2013
With
SPECIAL CIVIL APPLICATION NO. 2793 of 2013
With
SPECIAL CIVIL APPLICATION NO. 17518 of 2012
With
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SPECIAL CIVIL APPLICATION NO. 156 of 2013
With

SPECIAL CIVIL APPLICATION NO. 3267 of 2013
With

SPECIAL CIVIL APPLICATION NO. 6995 of 2013
With

SPECIAL CIVIL APPLICATION NO. 6996 of 2013
With

SPECIAL CIVIL APPLICATION NO. 6997 of 2013
With

SPECIAL CIVIL APPLICATION NO. 6998 of 2013
With

SPECIAL CIVIL APPLICATION NO. 6999 of 2013
With

SPECIAL CIVIL APPLICATION NO. 8624 of 2013

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE ANANT S. DAVE Sd/-

Whether Reporters of Local Papers may be allowed to see  Yes
the judgment ?

To be referred to the Reporter or not ? No
Whether their Lordships wish to see the fair copy of the No
judgment ?

Whether this case involves a substantial question of law as  No
to the interpretation of the Constitution of India, 1950 or any
order made thereunder ?

Whether it is to be circulated to the civil judge ? No

VAISHALI PRATIK SHAH & 6....Petitioner(s)
Versus
STATE OF GUJARAT THRO SECRETARY & 4....Respondent(s)

Appearance:
MR A J PATEL, ADVOCATE for the Petitioner(s) No. 1 - 7
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IN SPECIAL CIVIL APPLICATION NOS.24/2013, 955/2013, 956/2013,
957/2013, 958/2013, 959/2013, 959/2013 AND 960/2013 : MR JK SHAH,
ASSISTANT GOVERNMENT PLEADER for the Respondent(s) No.1

IN SPECIAL CIVIL APPLICATION NOS.669/2013, 976/2013, 1020/2013,
1029/2013, 1773/2013 to 1780/2013 AND 2793/2013 : MS KRINA CALLA,
ASSISTANT GOVERNMENT PLEADER for the Respondent(s) No. 1

IN SPECIAL CIVIL APPLICATION NOS.730/2013, 3267/2013, 6995/2013,
6996/2013, 6997/2013, 6998/2013 AND 6999/2013 : MR. ROHAN YAGNIK,
ASSISTANT GOVERNMENT PLEADER for the Respondent(s) No. 1

MR SN SHELAT, Ld. SENIOR COUNSEL with MR NILESH A PANDYA,
ADVOCATE for the Respondent(s) No. 2

NOTICE SERVED for the Respondent(s) No. 1

CORAM: HONOURABLE MR.JUSTICE ANANT S. DAVE

Date : 28/08/2014
COMMON CAV JUDGMENT

At the request of |learned counsels for the
parties, all these petitions are taken up for

final disposal.

. These petitions are filed with the follow ng

prayers which are common in nature :-

In Special Civil Application No.?24/2013

and allied petitions :

“(A) Issue a Wit of mandanus, or any
ot her appropri ate Wit, or der or
direction in the nature of mandanus,
holding that the petitioners are deened
to have been gr ant ed devel opnent
perm ssion for the subject land on the
basis of the application subnmtted by the
petitioners on 28.8.2012, in view of the
provi sions of section 29(4) of GQujarat
Town Pl anning and Urban Devel opment Act,
1976.

(B) Quash and set aside the G rcular
I ssued by t he Deputy Muni ci pal
Commi ssi oner of r espondent Muni ci pal
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Corporation in Decenber 2012 (Annexure
'"D) as being illegal, arbitrary and
wi thout any authority of |aw and contrary
to the provisions of Quj ar at Town
Pl anni ng and Urban Devel opment Act, 1976
and the Rules franed there-under, and
hence not applicable in the case of the
petitioners.

(C Declare that the direction contained
in the Crcular at Annexure D issued by
the Deputy Muinicipal Comm ssioner of the
Respondent Corporation wth regard to
keeping open / reserved 40% of the |and
for the purpose of granting devel opnment
permssion, is illegal, wthout authority
of law and voi d-ab-initio.

(D) Direct t he r espondent Vadodar a
Muni ci pal Cor poration to | ssue
devel opnment pernmission to the petitioners
for the subject land forthwith, or within
such tinme |imt as nay be deened fit,
just and proper by this Hon' ble Court.

(E) During the pendency and till final
di sposal of this Petition, this Hon' ble
Court may be pleased to permt the
petitioners to commence the construction
for residential purpose on the subject
| and bearing survey no. 1021/P 1 and 2,
adneasuring 29845 sqg. neters situated at
Chhani, Taluka & District : Vadodara, on
appropriate terns and conditions, in the
i nterest of justice.

(F) This Hon'ble Court be pleased to
grant any other relief as may be deened,
fit, just and proper in the interest of
justice.”

In Special Gvil Application No.2286/2013

and allied petitions :
“(A) YOUR LORDSHIPS may be pleased to

Issue a wit of mandanus or a wit in the
nat ure of mandanus or any ot her
appropriate wit, order or direction
gquashing and setting-aside the inpugned
circul ar dated 4.12.2012 i ssued by
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respondent  no. 2 as being illegal,
wi t hout jurisdiction, arbitrary, in
breach of principles of natural justice,
and also violative of Articles 14 and
19(1) (g) of the Constitution of India;

(B) YOUR LORDSHPS may be pleased to
Issue a wit of mandanus or a wit in the
nat ure of mandanus or any ot her
appropriate wit, order or direction
quashing and setting-aside the inpugned
deci sion of the respondent authorities as
communi cated vide letter dated 19.12.2012
i ssued by respondent no. 3 of requiring
the petitioner to submt plan being
consi st ent with the circular dat ed
4.12.2012, as being illegal, wthout
jurisdiction, arbitrary, in breach of
principles of natural justice, and also
violative of Articles 14 and 19(1)(g) of
the Constitution of India, and be further
pl eased to di rect t he respondent
authorities to reconsider the application
and the plan submitted by the petitioner
W t hout being influenced by the inpugned
circul ar dat ed 4.12.2012 i ssued by
respondent no. 2, in the interest of
justice and equity;

(O Pending the hearing and fina

di sposal of the petition, YOUR LORDSH PS
may be pleased to stay the operation,

execution and/or inplenentation of the
I mpugned circular dated 4.12.2012 issued
by respondent no. 2 and al so the inpugned
comuni cation dated 19.12.2012 issued by
respondent no. 3 in the interest of
justice.

(D) Pending the hearing and fina

di sposal of the petition, YOUR LORDSH PS
may be pleased to direct the respondent
authorities to consider and process the
application and plan submtted by the
petitioner for gr ant of devel opnent
permssion in respect of subject |and
W t hout being influenced by the inpugned
circul ar dat ed 4.12.2012 i ssued by
respondent no. 2.
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(E) YOUR LORDSHPS may be pleased to
grant any other and further relief(s) as
may be deenmed just and proper in the
interest of justice and fitness of
t hi ngs;”

2. Thus, all these wit petitions filed under Article
226 of the Constitution of |India read wth
Articles 14, 21 and 300-A of the Constitution of
I ndi a and under the provisions of the Gujarat Town
Pl anni ng and Ur ban Devel opnent Act, 1976
(hereinafter referred to in short as 'the Act,
1976') and Rules of 1979 wth the GCenera
Devel opnment Control Regul ation, 2006 (CGDCR) franed
t hereunder seek wit of pmandanus or any other
appropriate wit, or der or di rection and
declaration that the application preferred by the
petitioners under the provisions of Section 29 of
the Act, 1976 wth all requisite formalities
envi saged under the Act are fulfilled and by
virtue of deened provisions contained therein,
under sub-section 4 of Section 29, upon expiry of
the period of three nonths from the date of
receipt of application seeking permssion for
devel opnent it is deenmed to have been granted if
the appropriate authority fails to conmunicate its
order to the applicant accordingly.

3. That such an application was preferred by the
petitioners of Speci al G vil Applications
No. 24/ 2013 with requisite charges as prescribed
but no decision is conmuni cated by the appropriate
authority and therefore, the petitioners are
deened to have been granted the devel opnent
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perm ssion for the subject land by the authority
under the Act, 1976.

. It is further prayed that a Crcular issued by the
Corporation in the nonth of Decenber 2012 which
states that 40% of the subject |and should be kept
open and reserved for future purpose by the
Corporation for which developnent permssion is
sought for. That such G rcular issued by the
Deputy Muni ci pal Conmm ssioner, Vadodara Mini ci pal
Corporation is wthout any authority of |aw and
hence, illegal, null and void and deserves to be
quashed and set aside by this Court in exercise of
powers under Article 226 of the Constitution of
I ndi a.

. It is further the case of the petitioners that the
subj ect land s available in a designated
residential zone as per the Zoning Certificate
i ssued by the Vadodara Urban Devel opnent Authority
(VUDA) and therefore, non-consideration / denial /
refusal / wi thholding perm ssion for devel opnent
as sought for by the applicants by the Vadodara
Muni ci pal Corporation (VMC) on the ground of not
providing for 40% deduction of land for the
pur pose of devel opnment perm ssion when there is no
Town Pl anni ng Schene either under preparation plan
or even contenplated, the Circular of Decenber
2012 deserves to be quashed and set asi de.

. Likewm se, prayers in other petitions are on
simlar line with some different facts about the

area in which the subject land is situated, the
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measurenment of the land for which the allotted
plan is prepared for the purpose of devel opnent.
But one basic subm ssion of |aw vis-a-viz subject
matter of the petitions and prayers renmin al nost
the same and so argued by |earned Counse
appearing for the parties.

. In such a background of facts, the petitioners
have argued through their |earned Counsels that
the 1inaction on the part of the respondent
Vadodara Municipal Corporation in granting the
devel opnent perm ssi on in f avour of t he
petitioners for the subject |and despite there
bei ng no Town Pl anni ng Schene, either prepared or
even contenplated, and despite the requisite fee
havi ng been paid by the petitioners, is illegal
arbitrary, highhanded, unreasonable, uncalled for
and contrary to the provisions of Town Planning
Act .

The petitioners submt that having mnade the
application for developnent permssion in the
prescribed form on 28.8.2012, the petitioners
cannot wai t for eternity for devel opnent
permssion from the respondent Cor por ati on,
particularly when there is no Town Planning Schene
in place at present or even contenplated in the
near future. The petitioners submt that as per
the provisions contained in Section 29(4) of the
Act, 1976, the respondent Corporation is duty
bound and under obligation to issue the
devel opnent perm ssion within a period of three

nmonths from the the date or recei pt of
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application, and if no comunication is received
by the person who has made the application, within
the period of three nonths, then in that case,
such a permssion is deenmed to have been granted.
It is therefore, submtted that considering the
fact t hat the petitioners have rmade the
application for devel opnent perm ssi on on
28.8.2012 alongwith requisite charges / fees for
the sane, as no order or comunication is received
from the respondent Corporation, the petitioners
are deened to have been granted the devel opnent

perm ssion for the subject |and.

The petitioners further submt that the subject
land is non-agricultural |and and as per the terns
and conditions of the N A Perm ssion granted by
the conpetent authority, the petitioners are under
obligation to commence the construction on the
subject land within six nonths from the date of
gr ant of N. A Per m ssi on. Furt her, t he
petitioners are required to conpl ete t he
construction wthin a period of three years.
Failure on the part of the petitioners to conply
with the conditions of NA Permssion would
resul t into automatic | apse  of the NA

Per m ssi on.

It is the case of the petitioners that in the
present case, the petitioners have been granted
non-agri cul tural perm ssion on 29.8.2012 and
hence, the petitioners are in dire need of
devel opnment per m ssi on from the r espondent

Corporation in order to comence the construction
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on the subject land within a period of six nonths
and thereafter to conplete the construction within
t hree years.

The petitioners have submtted that the Deputy
Muni ci pal Conmi ssi oner of t he respondent
Corporation or the respondent Corporation has no
authority to issue any circular providing for 40%
deduction of land for the purpose of devel opnent
perm ssion when there is no Town Planning Schene
ei t her under preparation, pl anned or even
contenplated in the near future. However, the
circular issued by the Corporation through its
Deputy Municipal Corporation in Decenber 2012,
states that 40% land should be kept open and
reserved for future purposes by the Corporation
The said circular has been issued wthout any
authority of law and hence illegal, null and void.
The Respondent Corporation is not authorized to
i ssue such circular for deduction of 40% of |and
when a citizen makes an application for
devel opment perm ssion for residential use. It is
relevant to note that the subject land is falling
in a designated residential zone.

It is the case of the petitioners that they cannot
be prevented from maki ng construction on the |and
of their ownership and possession. As per the
provi sions of Article 300A of the Constitution of
India, a citizen cannot be prevented from his own
land in accordance wth [|aw There is no
authority vested in the Conmssioner of the

respondent Corporation to direct a citizen to keep
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40% of the land open or reserved, in order to
grant devel opnent  perm ssion. There is no
authority conferred upon the Conmm ssioner which is
di scernible from the Town Planning Act and the
Rul es framed thereunder. The circular referred
to above issued by the Corporation directed the
land owners to reserve 40% of the land is
whi nsical, arbitrary, wuncalled for, apart from
being conpletely without authority of law. There
IS no provision under the Town Pl anning Act which
provi des for deduction of 40% | and en-bl ock, but
per cent age of deduction of |and would depend upon
need of the Town Planning Schene and the orderly
pl anned manner in which the area is sought to be

devel oped.

The petitioners further submt that admttedly,
there is no Town Planning Schene at present and
hence, the <circular issued by the respondent
Corporation is violative of fundanental rights of
the petitioners under Articles 19 and 21 of the
Constitution of I ndi a and viol ative of
constitutional rights under Article 300A of the
Constitution of India.

. Learned Counsel M. N K Pahwa appears in Special
Cvil Application No.2286/2013 and whil e adopting
the subm ssions nade by |earned Counsel M. A J.
Patel and relying on the ground of challenge
recorded hereinabove, it is submtted that no
Circular or Resolution can have a retrospective
effect nore particularly with added facts about

the rights of owner of the |and. Ther ef or e,

Page 11 of 42



C/SCA/24/2013 CAV JUDGMENT

according to |learned Counsel M. N K Pahwa, non-
consideration of application for permssion for
devel opment within the prescribed tinme limt would
amount to failure on part of the conpetent
authority to communicate within three nonths from
the receipt of the application as above and woul d

result into grounds of deenmed perm ssion.

9. Likewise, learned Counsels appearing for the
petitioners for in other wit petitions have
adopted subm ssions and ground canvassed by
| earned Counsels M. A J. Patel and M. N K Pahwa
and woul d place reliance on the provisions of the
Act, 1976 and Rules of 1979 franed thereunder
al ongwi t h GDCR

10. As agai nst above, |earned Senior Counsel M.
S.N. Shelat appearing with |earned Counsel M.
N. A, Pandya for the Vadodara Munici pal Corporation
(VW) and learned Counsels appearing for the
respective U ban Devel opnent authorities and the
State of Q@ujarat would contend that challenge to
the Circular of Decenber 2012 issued by the Deputy
Muni ci pal Conmi ssioner is msconceived i nasnmuch as
the notification published in Gujarat Governnent
gazette dated 22.03.2013 reveal the intention of
VMC to prepare the Town Planning Schene even in
the newy added areas as notified in the above
Gazette. It is therefore submtted that the
petitioners have anple opportunities to raise all
obj ections before the Town Pl anning Authority and
t herefore, t he present petitions are not

mai ntai nable at this stage. In addition to the
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above, all the petitioners have at different
stages of hearing raised objections under the Act,
1976 and rul es nmade thereunder. Besides, even the
area which is not at all included in the Town
Pl anni ng Schene, there also VMC as requested, VUDA
for variation in the GDCR of the devel opnent pl an
of VUDA in the public interest and expandi ng urban
ar ea. It is submtted that the VMC has already
declared its intention of about 26 Town Planning
Schemes in which the petitioner's land is situated
and even the G rcular issued for deduction of 40%
of the land for roads and public maintenance for
public purpose in future wll also be included in
the proposed Town Pl anning Schene and reserved in
t he above area. It is submtted that when the
area of land is less than 5000 sg. neters, VMC is
not insisting for any reduction but when it
appears that the plans are for construction of
residential flats or residential accomodation,
i ssuance of such a Circular is justified in |arger

public interest. That reliance is placed on
Article 243 and Schedule 12 of the Constitution of
I ndi a.

11. Learned Counsel appearing for the parties

respectively have placed reliance on Definition
Clause with regard to the subject petition and
rel evant provisions viz. Sections 9, 12, 17, 18,
19, 20 and under Sections 40(3)(j) and (jj)(a) of
the Act, 1976.

“Section 9 of the Act, 1976 provides that
the Devel opnent Authority shall prepare
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and submt the developnent plan to the
State Governnent for the whole or any

part of t he devel opnent area in
accordance wth the provisions of the
Act . Section 10 thereof requires that a

copy of draft developnent plan is to be
kept open for public inspection.

Section 12 provides for the contents of
draft devel opnent pl an general |y
providing the manner in which the use of
land in the area covered by it shall be
regul ated and also indicating the manner
i n which the devel opment therein shall be
carried out. In particular, it shal
provide, so far as my be necessary,
proposal for designating the use of the
| and f or residential, i ndustri al,
commercial, agricultural and recreational
pur poses; for the reservation of |and for
publ i ¢ purposes, such as schools, college
and ot her educat i onal institutions,
nmedi cal and public health institutions;
proposals for designation of area for
zool ogi cal gardens, green belts, natura
reserves and sanctuaries; transport and
comuni cations, such as roads, highways,
par kways, railways, waterways, canals and
airport, including their extension and
devel opnent, proposals for water supply,
dr ai nage, sewage disposal, other public
utility anenities and service including
suppl y of el ectricity and gas;
reservation of | and for communi ty
facilities and services, etc.

Section 17 provides as to what should be
the contents of the developnent plan.
Section 17A(1) provides for constitution
of a conmttee; sub-sections (2) and (3)
wher eof read as under

(2) The Commttee constituted under sub-
section (1), shal

(a) consider and suggest nodifications
and alterations in the draft devel opnent
plan prepared by the Director under
section 14;
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(b) hear the objections after t he
publication of the draft devel opnent plan
under section 18 and suggest
nodi fications or alterations if any; to
the Director.

(3) The Convenor of the Commttee shall
record in witing all the suggestions,
nodi fi cati ons and alterations recomrended
by the conmittee under sub-section (2)
and thereafter forward his report to the
Director.”

Section 18 of the Act provides for
publication of a development plan; in
terns wher eof t he obj ecti ons and
suggestions in witing are invited wth
respect thereto. The notice in terns of
the said provision is to specify in
regard to the draft developnent plan,
inter alia, the follow ng particulars

(i) the existing | and use maps;
XXX XX XXX

(iv) the provisions for enforcing the
draft devel opnent plan and stating the
manner in whi ch perm ssi on for
devel opnent may be obtai ned.”

Section 19 provides for sanction of
devel opnent pl ans, sub-section (2)
wher eof reads as under

(2) Wiere the State Governnment approves
the developnent plan with nodification
the State CGovernnent shall, by a notice
publ i shed in t he Gazette, invite
obj ections and suggestions in respect of
such nodi fications within a period of not
less than thirty days from the date of
publ i cation of t he notice in the
Gazette.”

Preparation of zoning plan is envisaged
under Chapter V thereof.

Section 20 of the Act reads as under
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“(1) The area devel opnent authority or any
ot her authority for whose purpose land is
designated in the final devel opment plan
for any purpose specified in clause (b),
clause (d), clause (f), dause (k), clause
(n) or clause (0) of sub-section (2) of
section 12, may acquire the land either by
agreenent or under the provisions of the
| and Acquisition Act, 1894.

(2) If the land referred to in sub-
section (1) is not acquired by agreenent
within a period of ten years from the
date of the comng into force of the
final developnent plan or if proceedings
under the Land Acquisition Act, 189 (I of
1894), are not comenced wthin such
peri od, t he owner or any per son
interested in the land may serve a notice
on the authority concerned requiring it
to acquire the land and if wthin six
nonths from the date of service of such
notice the land is not acquired or no
steps are commenced for its acquisitions,
the designation of the land as aforesaid
shal |l be deened to have | apsed.”

Section 40(3)(j) & jj(a) of the Act reads
as under -

(j) the reservation of land to the extent
of ten percent; or such percentage as near
thereto as possible of the total area
covered under the schenme for the purpose
of providing housing accomobdation to the
menbers of socially and economcally
backward cl asses of peopl e.

(jj)(a) the allotnment of Iland from the
total area covered under the schene, to
t he extent of

(i) Fifteen percent for roads;

(ii) Five percent for parks, playgrounds,
garden and open space

(ii1) Five per cent for soci a
i nfrastructure such as school s,
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di spensary, fire brigade, public utility
place as earmarked in the Draft Town
Pl anni ng Schene.

(iv) Fifteen per cent for sal e by
appropriate Authority for residential,
comercial or industrial use depending
upon the nature of devel opnent.

Provided that the percentage of the
allotnment of land specified in paragraphs
(i) to (iii) may be altered dependi ng upon
the nature of developnent and for the
reasons to be recorded in witing;

(b) the proceeds from the Sale of |and
referred to in para (iv) of sub-clause (a)
shall be used for the purpose of providing
infrastructural facilities in the area
covered under the schene.

(c) The land allotted for the purposes
referred to in paragraphs (ii) and (iii)
of sub-clause (a) shall not be changed by
vari ation of schenes for the purpose other
t han public purpose.”

[ emphasi s suppl i ed]

12. In addition to above, reliance is placed on
the foll ow ng decisions of the Apex Court :-

Chairman, Indore Vikas Pradhikiran v. Ms. Pure
I ndustrial Cock and Chem Ltd. and Os. reported
in 2007 8 SCC 752;

T. Vijayalakshm and Os. v. Town Planning
Menber and Anr. and OQthers reported in 2006 8
SCC 502;

Ahnedabad G een Belt Khedut Mandal vs. State of
Quj arat through Secretary reported in 2001 (1)
G.R 888 and

Howrah Municipal Corpn. and Ohers v. Ganges
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Rope Co. Ltd. And Qhers reported in (2004) 1
SCC 663

13. Upon consideration of the decision in the
case of Ahnedabad Green Belt Khedut Mandal (supra),
the Division Bench of this Court had an occasion
to consider the legality and validity of Sections
40(3),(jj) and (a) providing for allotnent of |and
(to the extent of 15% of total area of schene) for
residential, comrercial and industrial purpose and
the Court found that only on the ground that the
|l and owners deprived of land are to be paid
conpensation on the basis of market value on the
date of declaration of intention to prepare a
Schenme and not on the date of +the proposed
acqui sition of properties cannot be held that the
conpensation is illegal and that the law is
unreasonable. That it was further held that once
t he designation or reservation | apses by operation
of statutory schene under the parent Act, the sane
| and cannot again go into the Town Planning
Schenme as is done by the anended provisions of the
above Section of the Act, 1976. However, the
above decision was subject matter of challenge
before the Apex Court and C vil Appeal No.1542-
44/ 2001 alongwith other allied matters and the
j udgnent dated 09.05.2014 now avail able has held

I n Paragraphs 38 and 39 as under :-

“31. The H gh Court has comitted an
error in interpreting the provisions
under chal | enge as it fail ed to
appreciate that the provisions of the
Town Planning Schene in Chapter-V, no
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where indicate that the |ands wunder
Section 20 cannot be subject nmatter of
t he Town Pl anni ng Schene. The
Interpretation given by the H gh Court
tantanounts to rewiting the provisions
of the Act 1976 as the H gh Court has
held that the l|and wunder Section 20
cannot be the subject of Section 40(3)
(jj)- Section 40(3)(jj) (a) only
illustrates and provides the guidance to
the authority.

32. So far as the observation nade by
this Court in Bhavnagar University
(supra) is concerned, the court held that
the land which has been de-reserved under
Section 20 cannot be subject nmatter of
revi sed developnent plan under Section
20(1). However, the issue involved in
that case was in respect of applicability
of Section 40 while fram ng the schene,
and this court had not dealt wth the
provi sions of the schene under Chapter-V
of the Act.

37. 1t is a settled legal proposition
that hardship of an individual cannot be
a ground to strike down a statutory

provision for the reason that a result
flowwng from a statutory provision is

never an evil. It is the duty of the
court to give full ef f ect to the
statutory provi si ons under al |

circunstances. Merely because a person
suffers from hardship cannot be a ground

for not giving effective and Page 144 of
169 grammatical neaning to every word of
the provisions if the |anguage used
therein is unequivocal. (See: The Martin
Burn Ltd. v. The Corporation of Calcutta,
AlR 1966 SC 529; Tata Power Conpany Ltd.
V. Reliance Energy Limted & Os., (2009)
16 SCC 659; and Rohitash Kumar & O's. v.
On Prakash Sharma & Os., AR 2013 SC
30).

38. The interpretation given by the High
Court runs contrary to the intention
under the Schenme and may frustrate the
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schene itself as in the pockets left out
in the schene the basic anmenities may not
be available. The result would be that a
portion of the land would be left wthout

I nfrastructural facility whil e t he
adjacent area belonging to neighbours
woul d be provi ded I nfrastructura
facility.

39. In view thereof, we are of the

consi dered opinion that the H gh Court has
recorded an erroneous finding that if a
designation |apses under Section 20, the
| and cannot be again reserved in a town
pl anning schene, and further if the |and
cannot be acquired under Section 20 for
want of capacity to pay any conpensation
under the Act 1894, it cannot be allowed
to be acquired indirectly or |esser
paynment of conpensation as provided under
the Act 1976. Thus, the judgnent of the
H gh Court to that ext ent IS not
sustainable in the eyes of law.”

[ emphasi s suppl i ed]

14. Even t he Resol uti on dat ed 16. 05. 2008
provi ding an exception of taking over land to 50%
was also not challenged on various grounds and
when subm ssions were nade by |earned Counsels
appearing for the petitioners about permssible
deduction upto 20% for non-agricultural |and and
30% for agricultural | and, the Apex Court
consi dered Sections 50 and 51 of the Act and Rule
26 which provided for procedure to be followed for
the purpose of preparing a prelimnary Schene and
Final Schenme and notice published / given by the
Town Planning Schene in Form 'H and affected
persons to be given a hearing as envisaged under
Rule 26(4) of Rules, 1979 and contentions so
raised were found to be without nerits and at a
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premature stage by the Apex Court in the above

case.

15. In anot her decision of the Division Bench of
this Court dated 13.12.2013 in Wit Petition (PIL)
No. 112/ 2013, the challenge was to the Circular
dated 04.02.2012 issued by VMC and al so Resol ution
No. 217 dated 30.01. 2013 passed by the VMC all ow ng
the developer to reserve 40% of the land in each
Pl ot and notification dat ed 21-22/03/ 2013
declaring an intention to prepare Town Planning
Schene seeking anmendnent in the GDCR franed by
VUDA, after threadbare analysis of the Schene of
the Act, 1976 and Rules 1979 in juxtaposition to
each other, the Division Bench recorded chronol ogy
of events which are simlar to various facts and
ci rcunst ances of each of the petitions and al nost
I dentical so far as issuance of Notification dated
30.01.1978 under Section 1, sub-section 3 of the
Act, 1978 and thereafter, constitution of Vadodara
Urban Devel opnment Authority in exercise of powers
under Section 22, Cause 1, sub-clause 2 and 4 of
the Act, 1976 and further, passing of order under
Section 122 of the Act of delegating the chief
functions under the provisions of Section 7 and 23
of the Act to VMC. The question about issuance of
order by the O ficer of the VMC about deduction of
40% of the land while fram ng the Town Pl anning
Scheme under Section 40(1) of the Act is also the
subject matter of these wit petitions and
t herefore, the questions raised by |earned
Counsels for the petitioners recorded in earlier

par agr aphs have a cl ear answer I n t he
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af orenmenti oned judgnent of the Division Bench in
Par agr aphs 35, 36, 49, 50 and 51 held as under :-

35. The purpose for giving a fair idea of
the steps afore-noted which are yet to be
undertaken is to show that at every stage
an opportunity wll be given to the
persons likely to be affected by the
schene and it wuld be open for such
persons to lodge their objections and
suggestions whi ch t he appropriate
authority will have to consider

36. Thus, we are convinced that there is
merit in the first and the prelimnary
subm ssion canvassed on behalf of the
respondents that the petition deserves to
be rejected at the very threshold since it
is at a premature stage.

49. There is one nbre reason why we are
not i npressed by the subm ssion of
M .Bhatt in this regard. The challenge to
the wvalidity of the Vadodara Urban
Devel opnent Authority is after a |apse of
al nrost 35 years. M.Trivedi, the |earned
Advocate General appearing for the State
Governnent is right in submtting that
the main purpose of VUDA is for the
proper devel opment or re-devel opnent of
urban area according to the provisions of
Section 22 of the Act. The powers and
functions of t he Ur ban Devel opnent
Authority are conferred under Section 23
of the Act. Such powers are issued upon
the Urban Devel opnent Authority for an

effective pl anned devel opnent and
control, keeping in view the interest of
the public at | ar ge. M. Trivedi IS
justified in subm tting t hat t he

chal l enge should fail also on the ground
of delay because at such a bel ated stage
if such a challenge is accepted then it
woul d hanper the entire devel opnent
process affecting the public at large. It
woul d al so affect and have a far reaching
reper cussi ons upon the actions which have
been taken so far by the devel opnent
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authorities over a period of 35 years
I ncl udi ng t he i npl ement ati on and
execution  of sever al town  pl anni ng
schenes which are in existence.

50. M. Trivedi is also justified 1in
submtting that by way of notification
dat ed 30. 1. 1978, al nost 87 ur ban
devel opnent authorities were declared
under Section 22 of the Act by the State
Governnent. 82 authorities under Section
6, 2 authorities under Section 5 and 3
authorities other than the Vadodara Urban
Devel opnent Authority and if on such a
t echni cal plea the notification S
quashed or declared unconstitutional then
It wuld lead to a disastrous situation
whereby 88 authorities which came into
exi stence on the sane date and in simlar
condi tions would al so get affected.

51. In view of the above, we hold that
there is no nerit in the first argunent of
M.Bhatt so far as the challenge to the
notification published in the official
gazette on 23.2.1978, whereby VUDA was
constituted i s concerned.

[ emphasi s suppl i ed]

16. The question of delegating the powers and
sub-del egation was also answered by the Division
Bench in Paragraphs 52, 53 and 54 of the judgnent
and finally after referring to the decision of the
Apex Court in paragraphs 64, it was held as

under : -

“52. The above takes us to the second
argunment of M. Bhatt wth regard to the
legality of the order dated 16.9.1983
passed by the Governnent of Qujarat in
exerci se of powers under Section 122 of
the Act and the resol ution dat ed
28.10.1983 delegating all its powers and
functions under the Act to the Vadodara
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Muni ci pal Corporation for the purpose of
framng and inplenentation of the Town
Pl anni ng Schenes.

53. According to M. Bhatt, the Act for
the purpose of nmaking devel opnent plan
and for framng of the Town Planning
Schenes has conferred powers in the
entire area upon the VUDA. The area
falling under the VM5 is a part of the
area of VUDA. M. Bhatt would submt that
Section 122 of he Act cannot be pressed
into service to prevent the devel opnent
authority from exercising 1its powers
under the Act and instead delegate such
powers to sonme other alien authority.
M .Bhatt would submt that the authority
constituted under the Act is an expert
body whereas the VMC is primrily
constituted under the BPMC Act only to
di scharge the functions of the |ocal-
sel f - gover nnent . For the purpose of
achieving the objects of the Act, the VMC
is not an expert body but it is the VUDA
which is the appropriate authority.
According to M.Bhatt, the Section 122 of
the Act does not contenplate the
Governnent to issue a nandate to the Area
Devel opnent Authority not to exercise its
powers and not to discharge its duties
under the Act and direct sonme other
authority to discharge all the functions
under Act . In such ci rcunst ances,
according to M.Bhatt, the directions
i ssued by the State CGovernnent vide order
dated 16.9.1983 and the resolution to
that effect dated 28.10.1983 are both
i1l egal and unconstitutional.

54. W do not find any nerit even in the
aforesaid subm ssion of M.Bhatt for nore

than one reason. It appears that vide
order dated 16.9.1983 the instructions
were issued upon the authority to

del egate the powers under Section 23,
Cl ause 1, Sub-clause (ii), Section 23 -1
(vi), Sections 68, 69, 70, 72 and 88 in
favour of the VMC. Such instructions or
directions are issued from tinme to tine
by the State Governnent in exercise of
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its power under Section 122, d ause-1 of
the Act with a view to see that the
obj ect of the Act is subserved.

Section 122, Clause-1 of the Act reads as
under: -

“Sec. 122. Control by State Governnent.

(1) Every appropriate authority shal
carry out such

directions or instructions as my be
issued from tine to tinme by the State
Gover nnment for t he efficient
adm nistration of this Act.”

Section 23 of the Act reads as under:
“Sec. 23. Powers and functions of urban
devel opnent

authority.

(1) [The power and functions of] an urban
devel opnment authority shall be: -

(i) to undertake the preparation of
devel opnment pl ans under the provisions of
this Act, for the urban devel opnent area;
(v) to control the devel opnment activities
in accordance with the devel opnent plan
i n the urban devel opnent area;

2. [(v-a) to Ilevy and collect such
scrutiny fees for scrutiny of docunents
submtted to the appropriate authority
for permssion for devel opnent as may be
prescri bed by regul ations;]

(vi) to execute works in connection with
supply of water, disposal of sewerage and
provi si on of ot her servi ces and
anmeni ties;

3. “(vi-a) to levy and collect such fees
for the execution of works referred to in
clause (vi) and for provision of other
servi ces and anenities as may be
prescri bed by regul ation:”

17. (2) The urban devel opnent authority
may, WwWth the approval of the State
Governnent, delegate [any of its powers
and functions] to the local authority or
authorities functioning in the wurban
devel opnment area.................. ”
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Wth regard to the contention raised about
consultation by the appropriate authority with the
Chief Town Planning O ficer about nmaking the Town
Pl anni ng Scheme under Section 41 of the Act, the
Division Bench in Paragraphs 81, 82 and 83

answer ed as under : -

“81. In our opinion, at the tinme of
consultation under Section 41, the Chief
Town Pl anner has to ascertain whether the
appropriate authority has nade a town
pl anning schene for the devel opnent area
or any part thereof and secondly whether
such a schene is in accordance with the
provisions of this Act in respect of any
land which is (i) in the course of
devel oprent and (ii) likely to be used for
residential or commercial or industrial or
for building purpose or (iii) already
bui 't upon.

82. Therefore, keeping Section 40 of the
Act in mnd it appears that t he
| egi sl ature has thought fit to provide for
consul tation under Section 41 at the stage
of declaring the intention to nake such a
schene. The function which the Chief Town
Planner perforns at that stage is an
I mportant function in public interest and,
therefore, the consultation has to be
meani ngful and mandatory. It appears to us
fromthe plain reading of Sections 40 and
41 of the Act that a resolution declaring
the intention to nmake a schene could be
passed only if the Chief Town Planner
approves the schenme verifying all the
rel evant aspects which are necessary under
Section 40 of the Act.

83. Thus, to the aforesaid extent, we are
not in agreenent with the contention of
M. Shelat, the |I|earned Senior Advocate
appeari ng for t he VMC t hat t he
consultation as provided under Section 41
could not be termed as nandatory but the
same could be treated only as directory.
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At the sane tine, we are in agreenent with
M . Shel at t hat t here has been a
consul tation and an effective consultation
wth the Chief Town Planner and the
materials on record do suggest the sane.”

[ emphasi s suppl i ed]

19. Finally, the contention raised about Articles
14, 19 and 300A of the Constitution of India, the
Division Bench in Paragraphs 86 to 89 held as

under : -

“86. In the aforesaid context, we my
only say that the principles to be borne
in mnd in applying Articles 14 and 19 of
the Constitution are now well-stated. The
fundanental right to acquire, hold and
di spose of the property can be controlled
by the State only by nmaking a |aw
inmposing in the interest of the general
public reasonable restrictions on the
exerci se of t he sai d right. Such
restrictions on the

exerci se of a fundanmental right shall not
be arbitrary or excessive or beyond what
is required in the interest of the
general public. The reasonabl eness of a
restriction shall be decided both from
substantive and procedural aspects.

87. The Act 1976 nmakes very elaborate
provisions regarding the formalities to
be gone through, by the local authority,
by the State Governnent and by the other
authorities concerned, in the mtter of
preparing and finalizing a town planning
scheme. As observed wearlier, at all
stages a very wide publicity is given, by
the authorities concerned, in the mter
of making known its proposals to the
people and to the owners of the |and, who
are sought to be affected by the schene.
Provi sions have been made for filing of
objections and suggestions, and the
authorities are bound to take into
account those
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obj ections and suggesti ons.

88. Article 300-A falls within Chapter-1V
and Part-XIl of the Constitution. Article
300-A states that no person shall be
deprived of his property save by authority
of law. This article was introduced from
20.6.1979, when Article 19 (1), Sub-cl ause
(f) and 31 were deleted by the 44th
amendment to the Constitution. Thus, the
right to property was renoved from Part-
1l relating to fundanental rights and was
re-introduced as Article 300-A as a
constitutional right. Rght to hold a
property is no nore a fundanmental right,
instead it is a constitutional right.

89. The phrase “deprivation of t he
property of a person” nust be considered
in the fact situation of a case.
Deprivation connotes different concepts.
Having regard to the provisions contained
in Article 300-A of the Constitution, the
State in exercise of its power under the
provisions of the Act 1976 may interfere
with the right to property of a person by
acquiring the sanme but it nust be for a
public purpose. Having regard to the facts
of the present case, it is very difficult
for us to accept the contention of
M. Bhat t t hat the decision of t he
authorities to conpulsorily deduct 40% of
the land of the owner at the tinme of
granting devel opnent perm ssi on IS
violative  of Article 300-A of t he
Constitution. W have discussed in our
judgnent at length the legality and
validity of such a decision and we have
al so explained why the sane is in larger
public interest, having regard to the
obj ect of the Act 1976.~

[ emphasi s suppl i ed]

The above paragraphs reproduced hereinabove

clearly answer the contentions raised on behalf of

the learned counsel for +the petitioners about
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conpul sory deduction of 40% of the I and,
interpretation of Sections 20 and 40(3) of the Act
vis-a-vis Article 300A of the Constitution of
India and | am in agreenent with the proposition
of law laid down in the above decisions and
ultimately | am of the view that the contentions
raised by the |earned counsel for the petitioners
on the above issues in this petition have no nerit

and are hereby rejected.

20. That during the pendency of the petitions, an
Associ ation of  Farners, residing wthin the
territorial limts of Vadodara Urban Devel opnent
Aut hority [for short, “VUDA'] ] challenged the
legality and validity of the resolution dated 30th
January, 2013 passed by the VUDA and the
notification dated 21st March, 2013 issued by the
Governnment of GQ@ujarat, by which any person who
prays for the devel opnent perm ssion of his |and
will have to set apart approxinmately 35%to 40% of
the land for various public purposes at the stage
of operation of the developnent plan and such
restrictions which have been inposed in the
CGener al Devel opnent Cont r ol Regul ations [for
short, "the GDCR ], according to the petitioners,
are contrary to the provisions of the Gujarat Town
Pl anni ng and WU ban Devel opnent Act, 1979, and is
also violative of Articles 14 and 300-A of the
Constitution of India, a D vision Bench of of this
Court by CAV Judgnent pronounced on 15.07.2014

considered wvarious contentions raised therein
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relying on decisions of the Apex Court, various
Hi gh Courts and held as under :-

“PAGE 154-155

At this stage, we may also deal
with the subm ssion very strenuously

contended before us that if the
i mpugned reqgulation is allowed to
stand, it wll amount to freezing of
t he | and.

It appears that this contention
of freezing of land is on the basis of
the decision of the Suprene Court in
the case of Chairman, Indore Vikas
Pradhi karan (supra). In the said case
before the Suprene Court, the issue
rai sed was, whet her the appellate
authority could have declared its
intention to frame a town planning
scheme in ternms of Section 50 of the
Act before the devel opnent attained
finality. Havi ng regard to t he
provisions of the Act with which the
Suprenme Court was dealing with and in
the facts of the case, the Court took
the view considering the provisions of
Sections 17 and 49 of the Act that it
was t he devel opnent pl an whi ch
determi ne the manner of usage of the
land and the town devel opnent schene
enunerated the nmanner in which such
proposed usage could be inplenented.
The Court observed that it would
follow that unti | the wusage was
determ ned through a devel opnent plan,
the stage of manner of inplenmentation
of such proposed usage could not be
brought about. The Court took the view
that it would necessarily follow that
what was contenplated was the final
devel opnent plan and not a draft
devel opnent pl an, since only the
devel opnment plan was finalized it
woul d have no statutory or |egal force
and the land used as existing prior
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thereto with the rights of usage of
the land arising therefrom would
continue. The Court held further that
to accept that it was open to the Town
Devel opnent Authority to declare an
I ntention to formul ate a t own
devel opnent schene even wthout a
devel opnent plan and ipso facto bring
into play a freeze on usage of the
| and under Section 53 would lead to
conpl ete exerci se of power and
arbitrary exercise thereof depriving a
citizen of his right to use the I|and
subject to the permtted |and use and
laws relating to the manner of usage
thereof. In such circunstances, the
Court held that it would be an
unl awf ul deprivation of the citizens

right to property, whi ch right
includes within it, the right to use
the property in accordance with |aw as
it stood at such tine.

PAGE 160-161

W are afraid, this decision is
of no assistance to the petitioners
and sone of the observations nade by
the Suprene Court have been torn out
of context. The Suprene Court was
concerned with a plot of l|and reserved
for a garden in a devel opnent plan for
the purpose of pronoting ecology and
congeni al environnment. However, at a
| at er st age, t he CGover nient of
Maharashtra received a report fromthe
Muni ci pal Corporation of Pune that
they were not in a position to acquire
the said plot for the purpose of
garden. In such circunstances, the
State Governnent de-reserved the sane
by issuing a notification. The action
on the part of the Governnment in de-
reserving the plot which was reserved
for t he pur pose of gar den was
chal l enged by way of a public interest
litigation contending that once the
land is earmarked for a particular
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purpose for pronoting environnental
exigencies, the same could not have
been de-reserved. It was in that
context that the Court observed that
in order to provide anenities to the
resi dents, private | and can be
acquired to effectuate the public
pur pose. But, when acquiring the sane,
the Governnent cannot deprive the
owner of the land from using the sane
for residential purpose. In the case
at hand, neither we are concerned wth
acqui sition nor reservation and we have
explained this very exhaustively. The
I mpugned regul ation I mposes a
restriction upon the owner of the |and
to set apart 35% to 40% of his land if
at all he seeks devel opnent perm ssion
for the same, and such regul ations, as
we have explained, is wth the avowed
obj ect of having planned devel opnent to
neet with the future exigencies.

PAGE 162

As di scussed by us, t he
restriction which 1is sought to be
i mposed by way of the i npugned
regulation cannot in any nmanner be
termed as unreasonable restriction or
contrary to the provisions of |aw The

regul ati on has been franmed in
accordance with law with a definite
obj ect in m nd i.e. pl anned

devel oprent .

PAGE 164

W have answered this question
exhaustively taking the view that the
regul ation proposed in the GOCR in no
manner could be terned as arbitrary or
i1l egal.

It has been very strenuously
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contended before us on behalf of the
petitioners that the very object wth
whi ch the inmpugned regul ation has been
proposed in the GDCR is not likely to
be subserved and the whole idea in the
mnd of the authorities is absurd.
According to the |learned counsel
appearing on behal f of t he
petitioners, the applicability of the
i mpugned regul ati on even so far as the
small plot holders are concerned, wl]l
not serve the purpose which is in the
mnd of the authorities. The |earned
counsel have given us an exanple to
explain this subm ssion. According to
the learned counsel, in a society if
the small plot holders are asked to
set apart 40% of the total area of the
| and at t he tinme of seeki ng
devel opnent perm ssion, then in what
manner the area of that 40% of the
i ndi vi dual pl ot woul d hel p t he
authorities in framng an effective
town planning which may be introduced
in future

W are afraid, we are not able to
accept such subm ssion canvassed on
behalf of the petitioners for the
sinple reason that we are not experts
in the field of town planning. To
certify the inpugned regulation as an
absurd regulation will be too nuch. It
Is not that overnight such regulation
has been proposed in the GDCR Mny
experts in the field nust have applied
their mnds and thereafter nust have
reached to this conclusion that such a
regulation is now very mnuch inperative
in the present day scenario of
expanding population and industrial
devel oprent taking place in and around
the cities which, in its turn, 1is
attracting people from outside. Mst of
our towns and cities have grown up
W thout any planning with the result
that public anenities therein are now
bei ng found to be wholly inadequate for
t he al r eady enl ar ged and still
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expandi ng popul ation. The roads are too
narrow for nodern vehicular traffic.
The drai nage system such as it obtains
in nost of the towns and cities, is
hopel essly inadequate to cope with the
requirenments of an already overgrown
popul ation. The best exanple we can
give is the problens in Bopal so far as
the city of Ahnmedabad is concerned.
Therefore, it is not for the Court to
comment anything on the w sdom of the
pol i cy enbodi ed in t he i mpugned
regul ation.

PAGE 165

We are quite conscious of the fact
that no land owner, nore particularly,
a small plot holder would appreciate
the idea of |eaving aside 35%to 40% of
the Jland for such town planning
pur poses as any owner would be anxi ous
to see that every inch of his land is
being utilized at its best. However,
peopl e are not mndful of the fact that
the restrictions inposed today wll
yield better results tonorrow and it is

only the people who will ultimately be
benefited.
PAGE 167

Once again at the cost of
repetition, we reiterate that under
the Town Planning Act there are
provi sions as regards the preparation
of a devel opnent plan and town
pl anni ng schene. The devel opnent plan
iIs a macro plan as envisaged under
Section 12 of the Act, whereas the
town planning scheme is a mcro plan
which is provided in Sections 40 to 71
of the Act. There is a vast difference
between a nmacro plan and a mcro plan.
The devel opnent plan is prepared
keeping in mnd a vision for 20 years.
None can dispute the fact that the
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aut horities, while sanctioning and
preparing a town planning schene, are
unable to match with the pace at which
the devel opnent is taking place as on
t oday. Such Is the reason why
devel opnent takes place even in an
area where there is no town planning
schene. Keeping this in view the
special provisions are made for the

non-town planning schene areas. | f
peopl e are permtted, nor e
particularly, those engaged in the
busi ness of construction and
devel opnent, wthout keeping in mnd
t he future necessities, nor e

particularly, when a town planning
scheme is prepared, virtually there
would not be any possibility for
reconstitution of a plot or even for
providing an allocation as envisaged
under sub-section (3) of Section 40 of
the Act. However, with a view to see
that the devel opnent is not stalled and
can be permtted even in a non-town
pl anning area, a provision is made to
keep 40% of the total |and area intact,
wherein no devel opnent is permssible.
Such a provision is not a reservation
on allocation in the devel opnent pl an,
but it is one of the restrictions as
provi ded under Section 26 of the Act.
Thi s woul d facilitate t he t own
pl anni ng authorities to undertake
effective mcro planning when the
intention to prepare a town planning
scheme is declared under Section 41 of
the Act. Such restriction, in fact, is
a part and parcel of the town planning
and the sane is not just a fignent of
I magi nati on of t he aut horities
concerned. One should not forget that
when a developnent is nade in a non-
town planning area, such lands are not
final plots as defined under the Act,
but they are survey nunbers which
indicate that it is a non-town planning
schene area.”

[ emphasi s suppli ed]
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Now, the question of deened perm ssion for
grant of devel opnent as contained in Section 29(4)
of the Act, 1976 again it is no nore res-integra
and along with the issues considered in the case
of Chairman, |ndore Vikas Pradhi karan [supra], the
Apex Court also considered and answered that
whet her application preferred by respondents for
seeking perm ssion for devel opnent in accordance
with law as it existed at the tinme when
application is preferred or at the tinme when such
an application is decided. The Apex Court after
considering <certain decisions of the Privy
Council, in paras 106, 107 and 108 held as under

“106. The |learned counsel would submt
that the said direction is not correct as
the H gh Court should have directed the
Director to consider the respondents

application in accordance with the |law as
it existed at the relevant point of tine.
W do not subscribe to the said viewas it
is now well-known that that where a
statute provides for a right, but
enforcenent thereof is in several stages,
unl ess and until the conditions precedent
| aid down therein are satisfied, no right
can be said to have been vested in the
person concer ned.

107. In Director of Public Wrks v. Ho Po
Sang [1961 AC 901 : (1961) 2 Al ER 721],
the Privy Council considered the said
question having regard to the repealing
provisions of the Landlord and Tenant
O di nance, 1947 as anended on 9-4-1957.
It was held that having regard to the
r epeal of Sections 3A to 3E, when
appl i cati ons renmai ned pendi ng, no accrued
or vested right was derived stating:

“In summary, the application of the
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second appel | ant for a rebui | di ng
certificate conferred no right on him
whi ch was preserved after the repeal of
Sections 3A to 3E, but nerely conferred
hope or expectation that the Governor-in-
Council would exercise his executive or
mnisterial discretion in his favour and
the first appellant would thereafter
issue a certificate. Simlarly, the issue
by the first appellant of notice of
i ntention to gr ant a rebui | di ng
certificate conferred no right on the
second appellant which was preserved
after the repeal, but nmerely instituted a
procedure whereby the matter could be
referred to the Governor-in-Council. The
repeal dis-entitled the first appellant
from thereafter issuing any rebuilding
certificate where the matter had been
referred by petition to the Governor-in-
Council but had not been determ ned by
t he Governor."

[ See also Lakshm Amma v. Devassy [1970
KLT 204]

The guesti on again came up for
consideration in Howah Minicipal Corpn.
V. Ganges Rope Co. Ltd. [ (2004) 1 SCC
663], wherein this Court categorically
held : [SCC p. 680, para 37]

"The context in which the respondent
Conmpany claimse a vested right for
sanction and which has been accepted by
the Division Bench of the High Court, is
not a right in relation to ownership or
possession of any property for which the
expression vest is generally used. Wat
we can understand from the claim of a
vested right set up by the respondent
Conmpany is that on the basis of the
Building Rules, as applicable to their
case on the date of making an application
for sanction and the fixed | period
allotted by t he Court for its
consideration, it had a legitinate or
settled expect ati on to obt ain t he
sanction. In our considered opinion, such
settled expectation, if any, did not
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create any vested right to obtain
sanction. True it is, that the respondent
Conmpany which can have no control over
the manner of processing of application
for sanction by the Corporation cannot be
blamed for delay but during pendency of
iIts application for sanction, if the
State Governnent, in exercise of its
rul emaki ng power, anended the Building
Rules and inposed restrictions on the
heights of buildings on GT. Road and
ot her wards, such settled expectation has
been rendered inpossible of fulfillment
due to change in law. The claim based on
the alleged vested right or settled
expectation cannot be set up against
statutory provisions which were brought
into force by the State Governnent by
amending the Building Rules and not by
the Corporation against whom such vested
right or settled expectation is being
sought to be enforced. The vested right
or settled expectation has been nullified
not only by the Corporation but also by
the State by anending the Buil ding Rules.
Besides this, such a settled expectation
or the so-called vested right cannot be
count enanced agai nst public interest and
conveni ence which are sought to be served
by anmendnment of the Building Rules and
the resolution of the Corporation

I ssued t hereupon.”

In Union of India v. Indian Charge Chrone
[(1999) 7 SCC 314], yet again this Court

enphasi zed : [SCC p. 327, para 17]

"The application has to be decided in
accordance with the |aw applicable on the
date on which the authority granting the
registration is called upon to apply its
mnd to the prayer for registration.”

108. In S.B. International Ltd. v. Asstt.
Director General of Foreign Trade [(1996)
2 SCC 439], this Court repelled a
contention that the authorities cannot
take advantage of their own wong viz.
delay in issuing the advance ||icence,
stating :
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[ SCC p. 446, para 12]

"W have nentioned hereinbefore that
I ssuance of these |licences is not a
formality nor a nmere mnisterial function
but that it requires due verification and
formation of satisfaction as to
conpl i ance W th al | t he rel evant
provi si ons. "

[ See also Kuldeep Singh v. Govt. NCT of
Del hi [(2006) 5 SCC 702]”

[ emphasi s suppli ed]

22. The Apex Court in the above paragraphs viz.
106 to 108 clearly held that the application has
to be decided in accordance with | aw applicable on
the date on which the authority according to
restriction is called upon to apply its mnd to
the prayer of permssion for developnent. The
above view is a reiteration of law laid down by
the Apex Court in the case of T. Vijayal akshm
[supra] and was held in paras 15 and 18 of the
sai d decision already reproduced in para 49 of the
decision in the case of the Chairman, |ndore Vikas

Pradhi karan [ supra] .

23. Therefore, sinply by taking recourse of
subsection (4) of Section 29 of the Act, 1976 in
case i f an application preferred seeki ng

perm ssion for developnent is received by the
concerned authority and no order is passed and
comruni cated to the applicant within 3 nonths from
the receipt of such application, deened perm ssion
be granted, is answered negatively. That law in
exi stence and applicable on the date on which the

authority granting such perm ssion apply its m nd,
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is to be made applicable since unless and until
the conditions precedent laid down in the statute
for a right of its enforcenent at several stages
stand fulfilled and satisfied, in absence of no
such vested right in the facts of these cases.
Therefore, it is held that for application seeking
perm ssion for devel opnent under Section 27 of the
Act, 1976 though received in accordance with |aw
as provided under Section 29 of the Act, 1976
remai ned undecided or no order is passed within 3
nmonths of the receipt of such application, it
cannot be said that deened permssion for
devel opnent is granted. However, such applications
are to be decided as expeditiously as possible and
within a reasonable tine, depending on the facts
and circunstances of each case.

The view is also taken by the Apex Court in the
case of Esha Ekta Apartnents Cooperative Housing
Society Ltd. v. Municipal Corporation of Minbai
reported in the case of 2013 (5) SCC 357 in the
context of Section 45 of the Urban Devel opnent and
Regul ati on Act, 1966 where Section 45 is on par /
parimateria with Section 29 of the Gujarat Town
Pl anni ng and Urban and Devel opnent Act, 1976 and
t herefore, al so contentions rai sed by the
petitioners about deened perm ssi on for

devel opnent under Section 29(4) have no nerits.
24. Thus, the cunulative effect of the above

deci si ons, i.e. Vadodara Shaheri Jilla Khedut

Mandal through President v. Vadodara Munici pal
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Corporation through Minicipal Conm ssioner and
Ohers [Wit Petitions (PIL) No.111/2013 and
112/ 2013], Chai r man, | ndore Vikas Pradhikaran
(supra) and Ahnedabad G een Belt Khedut WMndal
reported in 2001(1) GLR 888 and later on partly
over-ruled by the Apex Court vide judgnent dated
09.05.2014 in Civil Appeal No.1542-44 of 2001
along with other allied matters, the reference
of which is also made in the CAV Judgnent dated
15.07.2014 by the D vision Bench of this Court
in Wit Petition [PIL] No.111 of 2013 wth
regard to the interpretation of Sections 20 and
Section 40(3) of the Act, 1976, it is clear that
subject is no nore res integra as to the Grcular
i ssued by Vadodara Minicipal Corporation for
provi di ng 40% deduction of |and for the purpose of
devel opnent perm ssion even though no Town
Pl anni ng Schene is finalised, cannot be said to be
illegal as held in the above deci sions. Furt her,
in the facts of these cases, it is not in dispute
that during the pendency of these petitions, the
authority has declared its intention to prepare
the Town Planning Schene as envisaged under
Section 41(1) of the Act and all the grievances
and contentions raised by | earned Counsels for the
respective parties can be raised by way of
obj ections before the Town Planning Oficer and
the State Governnent at respective stages as

envi saged under the Town Pl anni ng Act and Rul es.

25. Therefore, all the above petitions fail and
stand disposed of accordingly. The Rule or
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Notice as the case may be in the respective
petitions stand discharged. Ad-interim relief /
Interim relief granted earlier, if any, in the

petitions stand vacat ed.

Sd/-

(ANANT S. DAVE, J.)
CAROLINE
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