C/SA/100/2013 CAV JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SECOND APPEAL NO. 100 of 2013
To
SECOND APPEAL NO. 103 of 2013

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE N.V.ANJARIA

1 Whether Reporters of Local Papers may be allowed to see Yes
the judgment ?

2 To be referred to the Reporter or not ? Yes
3 Whether their Lordships wish to see the fair copy of the No
judgment ?

4  Whether this case involves a substantial question of law as  No
to the interpretation of the Constitution of India, 1950 or any
order made thereunder ?

5 Whether it is to be circulated to the civil judge ? No

ASHOKKUMAR JAYANTILAL SHETH THRO'POA GOPALBHAI
MADHUSUDAN....Appellant(s)
Versus
HEIRS OF DECEASED NARMADABEN WIDOW OF NARANBHAI RAMDAS
PATEL & 8....Respondent(s)

Appearance:

MR MEHUL S. SHAH WITH MR SHITAL R PATEL, ADVOCATE for the
Appellant(s) No. 1

MR P.C. KAVINA, SR. ADVOCATE WITH MS M O NARSINGHANI,
ADVOCATE for the Respondent(s) No. 1.1.1-1.1.5,1.2-13,21-24,4-5
RULE NOT RECD BACK for the Respondent(s) No. 1.1

RULE SERVED for the Respondent(s) No. 1.4 ,6-8,9.1-9.6
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It was on the follow ng subst anti al
questions of law that the present group of Appeals
were admtted by this Court.

“(1) Whet her in t he facts and
circunstances of the case, the appellants-
original plaintiffs can be characterized as
“representative in interest” wthin the
meaning of Section 15(b) of the Specific
Relief Act, 1963, so as to becone entitle to
seek specific performance pursuant to the
Agreenents dated 14t" Septenber, 1987 read
with 11th March, 19867

(i) Whet her In t he facts and
circunstances, right of the appellants-
original plaintiffs to seek prayers pleaded
in the respective Suits survive even after
wi thdrawal of Special CGvil Suit No.194 o
1988 and also after dismssal of Special
G vil Application No.4976 of 20087

(iit1) Whet her In t he facts and
circunstances, could it not be said that
rights of the appellants-original plaintiffs
to seek specific performance and the prayers
i ncidental and alternative to the specific
performance were salvaged by virtue of
observations in 2005 (1) G.R 116 and the
clarification nmade by the Suprene Court in
order dated 16th Novenber, 2004 in Special
Leaved to Petition (Gvil) Nos.22664-22665
of 20047

(iv) Whet her the Courts below commtted
an error in refusing to decide the question
of breach of injunction in the facts of the
case?

(v) Whet her In t he facts and
circunstances of the case, the pleadings
incorporated in the plaint nmakes out a
prayer for specific performance?”

2. All the four Second Appeals are cognate,
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arising from four different Special Guvil Suits
decided by the Trial Court by comon judgnent, which
being subjected to four different Regular G vil
Appeal s, the first appellate court decided the Appeals
si mul t aneousl y passi ng conmon judgnent and order. They
I nvol ved common facts and identical issues. They were
accordingly heard together and are being decided by

this common j udgnent.

2.1 It is against comon judgnent and order
dated 02 April, 2013 of Ilearned 7t Additiona
District Judge, Vadodara delivered in Regular Gvil
Appeal No.14 of 2012 to Regular Cvil Appeal No.17 of
2012, that the present respective Appeals are
preferred by the original plaintiffs. Special G vil
Suit Nos. 657 of 1988 to 660 of 1988 were instituted by
the plaintiffs-appellants herein for decree of
specific performance. The suits were dismssed and the

Regul ar G vil Appeals also cane to be di sm ssed.

2.2 While admtting these Appeals, interim order
dated 27t" June, 2013 was passed in Gvil Applications
for stay being Gvil Application No.5045 of 2013 to
5048 of 2013. The operative part of the said interim

order was as under:

“5,2S0 as to synthesize equity and to
bal ance the rights of the parties during the
pendency of the appeal. In the order dated
0O7th May, 2013, the applicant of each of the
appl i cations hereinabove were directed to
deposit anount five tinmes nore than the
anount of consideration involved in each of
the respective agreenents. Learned advocate
for the applicants-appellants stated that

Page 4 of 61



2.3

respondents herein preferred Speci al
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they have already deposited the anount as
di r ect ed.

6. On the facts involved and after
considering the rival submssions, it was
clearly found that a strong prima-facie case
existed in favour of the applicant and
accordingly the appeal was adnmitted on the
questions as above. Denying interim relief
would amount to nmaking appeal of the
appel | ant infructuous by anot her stroke.

7. For the aforesaid reasons and assessing
the facts on the prina-facie case, bal ance of
convenience and irreparable injury in the
context of the facts of the case, present
application is allowed and the adinterim
relief granted vide order dated O07th My,
2013 shall continue as interimrelief during
t he pendency of the appeal.

8. Since the parties are litigating since
1988 and as requested by |earned advocates
for the parties, it is observed that it would
be open for either side to seek early hearing
of the main appeals after Record and
Proceedings are received, which shall be
called for by the Registry expeditiously.

9. The Registry is directed to invest the
anount deposited by the applicant-appell ant
in each of the appeals pursuant to the order
dated O07th May, 2013 in Fixed Deposit
initially for a period of one year fetching
maxi mum interest with any nationalise bank
and the sanme shall be renewed fromtine to
time till the final disposal of the nain
appeal .”

Agai nst t he above interim order,

t he

Leave to Appeal

before the Suprene Court. Wile dismssing Special

Leave to Appeal
2013,

(Gvil) No.16157 of 2013 to 16160 of

the Apex Court passed the following order
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requiring this Court to nake an endevour to di spose of

the Appeals within six nonths.

“Del ay condoned.

These petitions are directed against the
stay order passed by the learned Single
Judge of the C@Qjarat Hgh Court in S A
Nos. 100- 103 of 2013.

W have heard Shri Gaurav Agrawal, |earned
counsel for the petitioners and Shri Amar
Dave, learned counsel for the respondents

and perused the record.

Al though, we are not inclined to interfere
with the direction exercised by the | earned
Singl e Judge of the H gh Court to direct the
parties to nmaintain the status quo, keeping
in view the length of the litigation, we
request the H gh Court to make an endeavour
to dispose of the main appeals as early as
possible but latest within six nmonths from
the date of receipt/production of a copy of
this order.

The special |eave petitions are disposed of in

t he manner indi cated above...”
2.4 The Appeals are thereafter cane to be posted
for final hearing. The record showed that they stood
adjourned from tine to tine. Wwen the Appeals at
subsequent stage cane to be posted on Board before
this Court, it was noticed that by the tine period of
six nmonths set down by the Apex Court had gone by. On
noticing the sane, the hearing of the Appeals was
accorded priority and was taken up al nost day-to-day
for hearing. The parties were heard in extenso. The
Appeal s are bei ng decided by this CAV Judgnent.
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Appel l ants-plaintiffs' Suits

3. In the Suits of the appellants-plaintiffs
for specific performance, the suit property which was
subject matter of agreenent to sell between the
parties was Survey No.354/1 adneasuring 1 Acre and 31
@Qunthas situated at Village Manjalpur, District-
Vadodara, subsequently formng part of Town Planning
Schenme No. 19 and converted into Final Plot No.347. The
original owner of the said property was one Naranbha
Randas Patel. He wth others-respondent Nos.2 to 5
herei n- executed agreenment to sell dated 11t" March,
1996 in favour of respondent Nos. 6 to 9-original
defendant Nos.6 to 9, which was a regi stered docunent.
Def endant Nos.6 to 9 thereafter entered into another
agreenent dated 14th Septenber, 1987 in favour of the
appel l ants herein. Four different agreenents in
respect of total land divided into four portions were
entered into. The appellants-plaintiffs claim that
they were the assignees of the right under the said
agreenent dated 14t" Septenber, 1987, and were entitled
to seek specific performance of contract in their
capacity of assignees and representatives-in-interest.
The two agreenents of 1986 and 1987 are referred to in

their details herei nafter.

3.1 The Suits were instituted against all the
defendants Nos.2 to 9. It was the case of the
plaintiffs that defendant Nos. 2 to 5 had an
regi stered agreenent to sell entered into in 1986 as
above wth defendant Nos.6 to 9 for sale of the suit

property; the consideration fixed was Rs.6.50 per sq.
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ft.; that defendant Nos.6 to 9 paid Rs.1, 54, 251/-
towards the Banakhat to defendant NGs.2 to 5 and his
deceased father Naranbhai Randas. It was pleaded
further that thereafter, defendant Nos.6 to 9 by
executing the registered agreenent on 14th Septenber,
1987, assigned their rights derived under 1986
agreenent, in favour of the plaintiffs. The plaintiffs
paid the earnest noney of Rs.5,000/- to defendant
Nos.6 to 9 in each case. It was further averred that
on the basis of the rights flowng from agreenent
dated 11t" March, 1986 and in view of subsequent
agreenent dated 14th Septenber, 1987, it was agreed
that the sale deed was to be executed within the
stipulated tinme of two nonths.

3.1. 1 The plaintiffs further averred that the
procedure was undertaken at their expense for
obtai ni ng the devel opnent perm ssion and |lay out plan
for the suit land, and deceased Naranbhai Randas Pat el
had signed the applications, etc. It was averred that
the plaintiffs were ready and willing to proceed and
act in accordance with the conditions of agreenment to
sell. They further stated that the possession of the
suit land was also given to them a Bhoom Pujan on
the land for floating Housing schene in the nane of
“Unnati Park’ was done and nenbers in the schene were
also registered. It was stated that after the
agreenent of 1986, the Town Pl anni ng Schene had becone
final and in view of steep hike in the real estate
prices, the defendants had harboured ill-intention and
were not co-operating in the various procedures and in
executing the sale deed. The plaintiffs stated that
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the balance consideration of Rs.1,74,186.28ps were
required to be paid and they were ready and willing to
pay the said amount and to perform their part of
contract and get the deed of sale deed executed. The
pl aint was subsequently anended with reference to the

connect ed proceedi ngs.

3.1.2 The appellants-plaintiffs of CGvil Suit
No. 659 of 1988 and 660 of 1988 are the real brothers,
whereas plaintiff of Guwvil Suit No.657 of 1988 is
brother-in-law of the plaintiff of Gvil Suit Nos.659
and 660 of 1988. The plaintiff of Special CGvil Suit
No. 658 of 1988 is brother-in-law of father of the
plaintiff of Gvil Suit Nos.659 and 660. All the Suits
were instituted on 21st Novenber, 1988.

Stand in Witten Statenents in Appellants Suits

3.2 in the said suits of the appellants, witten
statenent by defendant Nos.2 to 5 was filed on 29th
February, 1989, whereas by defendant Nos.6 to 9 the
witten statenment was filed on 21st April, 1989. In
the interregnum event of filing Special Cvil Suit
No. 194 of 1988 by defendant Nos.6 to 9 agaisnt
defendant Nos.2 to 5 took place, which is nentioned
hereinafter. The late filing of witten statenent in
the instant suits, the date of filing witten
statement in the suit of defendant Nos.6 to 9
nmenti oned hereinbelow and the stand taken by and
conduct of the defendants at the different point of

time bear relevance and has to be kept in m ne.

3.2.1 The witten statenent filed on 29t" February,
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1989 by original defendant Nos.2 to 5 in Special Guvil
Suit No.657 of 1988 nmay be noticed. Therein, after
general denial to the suit avernents, the said
def endants proceeded to specifically deny execution of
regi stered agreenent to sell dated 11th March, 1986 in
favour of defendant Nos.6 to 9 and denied to have
recei ved any anount pursuant to said agreenent. In
ot her words, defendant Nos.2 to 5 disowned the very
transaction which was registered agreenent to sell
dated 11t March, 1986. They thereafter denied the
facts about execution of registered sale deed dated
14th Septenber, 1987 as well as the paynents nade
subsequent thereto as well. They further denied the
case of the plaintiffs about sanctioning of
devel opnent permssion and lay out plans from the
Cor poration, about having given possession to the
plaintiffs, about Bhoom Poojan and about perm ssion
to the plaintiffs etc. They stated that all those
facts were false and conveniently created. The
avernment s about paynment of anmount t owar ds
consi deration, about the Town Pl anni ng Schene becom ng
final afterwards etc. were denied. It was then
contended that they (defendant Nos.2 to 5) had never
agreed to sell the land to the plaintiffs and the
agreenents whatever nade were wthout their consent
and therefore not binding. They contended that as
def endant Nos.6 to 9 had not becone |awful owners of
the land till date, they were not entitled to execute
any agreenent, and that prayer for specific
performance was required to be granted.

3.2.2 Defendant Nos.6 to 9 filed their witten
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st at ement on 21st  April, 1989. These defendants
accepted the factum of execution of agreement to sell
dated 11th March, 1986 by defendant Nos.2 to 5 in
their favour and further admtted that they had in
turn further contracted with the plaintiffs under
subsequent agreenment to sell dated 14th Septenber,
1987. It was stated that since defendant Nos.1 to 5
wer e avoi ding and refusing to execute docunent of sale
in their favour or in favour of the persons suggested
by them as agreed in the original agreenent to sel
dated 11t March, 1986, they were required to
institute Special Gwvil Suit No.194 of 1988 for
specific performance and got interimstay in the said
suit. However as the advocate of defendant Nos.1l to 5
had a talk of settlenent pursuant to which the Court
had given adjournnent, but on the next date due to
m stake of Cderk of their advocate, application for
extension of stay was not given, and the stay was not
extended. Defendant Nos.6 to 9 stated that their suit
for specific performance was pending and upon its
out cone, they would execute sale deed in favour of the
plaintiffs. They stated that before the office of
Regi strar they had registered |is pendence al so.

Agreenent of 1986

3.3 The agreenent to sell dated 11th March, 1986
(Exh. 498) was between (i) Patel D neshbhai Mhanbhai;
(i) Pat el Devendr abhai Mohanbhai ; (rit) Pat el

Raj eshbhai and (iv) Pat el Dahyabhai Kuber bhai
(defendant Nos.6 to 9) on one hand and (1) Patel
Nar anbhai Randas; (2) Patel Ranchhodbhai Narandas; (3)
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Patel Chandrakant Narandas; (4) Patel Raneshbha
Nar anbhai and (5) Patel Kanubhai Naranbhai (Nos.(2) to
(5) being defendant Nos.2 to 5). By this agreenent,
original defendant Nos.2 to 5 agreed to sell the suit
land at a price of Rs.6.50 Ps. per square feet. The
land was part of Town Planning Schene No.19. The
parties agreed that the purchasers would be entitled
to have the possession of the Final Plot after
finalization of the Town Pl anning Schene; they would
be liable to bear betternment charges as may be payabl e
and would be entitled to earn conpensation under the
Schenme. By way of earnest noney Rs.O01l,54,251/- was
paid to defendant Nos.2 to 5. The final docunent of
sale was to be executed wthin three nonths after
finalization of the Town Planning Schene in question
and on receiving the possession of the Final Petition
Plot. It was provided that if wthin the said tine
limt the sale deed was not executed, the agreenent to
sell would stand cancell ed and the earnest noney woul d
not be returned. Qher conditions included were that
the vendees-purchasers would be responsible for
levelling the land, etc. The vendors-defendant Nos. 2
to 5 agreed that they would cooperate in getting the
necessary perm ssions and doing the procedure as may
be necessary in receipt of the land and the title

t her eof .

3.3.1 It was a condition expressly stated in the
said agreenent dated 11t" March, 1986 (Exh. 498)
wher eunder the vendors agreed that they would execute
the final sale deed in the name of vendees-defendant
Nos.6 to 9-or in the nane suggested by themeither in
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respect of whole of the land or in part, and further
that the expenses in that regard woul d have to be born
by the purchasers.

Agr eenent of 1987

3.4 Def endant Nos.6 to 9 who had acquired rights
to purchase the suit |and wunder the aforesaid
agreenent, in turn entered into an agreenent dated 14th
Sept enber, 1987 (Exh.488) in favour of the appellants
herein. It was recited in the said agreenent of 1987
that the original owners Naranbhai Randas Patel,
Devendra Naranbhai Patel, Chandrakant Naranbhai Patel,
Raneshbhai Naranbhai Patel and Kanubhai Naranbha
Patel had executed earlier an agreenent to sell
(Exh. 498) in favour of defendant Nos.6 to 9. Defendant
Nos.6 to 9 agreed to transfer all the rights derived
by them under the said 1986 agreenment in their favour,
to the appellants-plaintiffs. Amunt of Rs.05,000/-
(Rupees Five Thousand Only) paid towards earnest noney
was nentioned and receipted. The consideration fixed
in the said 1987 agreenent was Rs.13/- per sq. ft. The
| and was subjected to different agreenents, cane to be
divided into parcels and four simlar agreenents in
the identical manner were executed in favour of four

plaintiffs.

3.4.1 It was stated in the said subsequent
agreenent (Exh.488) that the agreenment to sell dated
11th March, 1986 was enforcible and the rights flow ng
therefrom were alive and further that wunder the
I nstant agreenent, that is of 1987, those rights were
bei ng assigned to the appellants-plaintiffs. The ot her
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conditions in the said agreenent (Exh.488) were thus
agreed in the previous agreenent (Exh.498) which
included that Ilevelling of land would have to be
undertaken by the proposed purchasers-appellants
herein, that expenses for getting permssions under
the Land Ceiling Act and other procedures required to
be at the expenses of the purchasers-appellants herein
and about cancellation of agreenent and forfeiture of
earnest noney if sale deed as agreed was not executed.
It was further agreed that during the period until the
sale deed was executed, the appellants-the proposed
purchasers-would be entitled to put up a housing
schene, to give advertisenent in that regard and
register menbers in the Schene. It was provided that
N.A. Permssion would be the responsibility of the
proposed purchasers-appellants. The other conditions
about obtaining title clearance certificate and about
the possession from the Minicipal Corporation on
finalisation of the Town Planning Schene and further
about determning the anounts payable at that tine,

wer e agr eed.

Events After 1987 Agreenent

3.5 It was the case of the appellants-plaintiffs
that the original owners were aware and had consented
In the execution of subsequent agreenent in favour of
the appellants herein; and that deceased Naranbhai
parti ci pated and co- oper at ed in appl yi ng for
perm ssion to construct and getting |ay-out plans

sancti oned.

3.5.1 At this stage what followed after agreenent
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dated 11t Septenber, 1987 may be nentioned wth
rel evance. On O07t" Cctober, 1987, the appellants-
plaintiffs published advertisenment in the local daily
Quj arat Samachar announcing the plotting of housing
construction scheme in the nane of Unnati Park
Apartnents (Exh.508). A Raja Chitthi (construction
perm ssion or developnent permssion) dated 25th
Novenber, 1987 in relation to the subject nmatter |and
for construction of in all 44 tenenents canme to be
granted by the Vadodara Muni ci pal Cor por ati on.
Noti ceably, the said devel opnent perm ssion (Exh.507)
was upon application of Naranbhai Randas Patel. The
appellants herein paid the developnent fees, the
recei pts of paynent were on record (Exh.496 and 497).
It is the case that after plotting the land and
obtai ning devel opnent permssion, a Bhoom Pujan
cerenony at the site was organized. At the said event,
all the defendants were present. It was the case that
ori ginal owner Naranbhai Randas was participating in
all these and was present on the occasion. The
phot ographs in that regard relied on by the appellants
(Exh. 654 to 657).

Special Cvil Suit by Defendant Nos.6 to 9

3.6 It appeared that the parties havi ng
travelled so far, disputes arose anongst them
Def endant Nos.6 to 9-the purchasers in the agreenent
to sell dated 11th March, 1986, instituted their suit
for specific performance against heirs of deceased
Pat el Naranbhai Randas-defendant Nos.2 to 5, on 04th
April, 1988 being Special Cvil Suit No.194 of 1988.
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The plaintiffs of the said suit pleaded that the
def endants were obliged to execute sal e deed under the
agreenent to sell dated 11t March, 1986, that
subsequent to earnest noney anount Rs. 01,54, 251/- paid
to the defendants, they had further paid Rs.52,000/-
as the details given about paynent by cheque and by
cash in paragraph 3 of the plaint, making total anount
Rs. 02, 06, 251/- paid towards the consideration. The
plaintiffs stated that though they were willing to pay
t he bal ance consideration, due to hike in real estate
prices, the defendants had harboured ill-intentions
and that they were in process of transferring and
alienating the property to others. After giving notice
dated 11t March, 1988 they were conpelled to file the
suit, it was stated.

3.6.1 The witten st at enent filed by t he
defendants (defendant Nos.2 to 5 herein) of the
aforesaid Special Gvil Suit was produced on record on
18" April, 1988 (Exh. 13), in which the said
defendants denied to have executed the agreenent to
sell dated 11th March, 1986 or to have received the
anmount. They stated that in any case the so-called
agreenent to sell dated 11" March, 1986 was cancel |l ed
by them They took a defence that as per the correct
facts, wearlier an agreenment to sell dated 10th
Septenber, 1981 was executed wth one Mhanbha
Kuberbhai, being the father of plaintiff No.1 and
brother of plaintiff No.4, in which initially the
price of the land was agreed at Rs.06.50 Ps.; that for
sone reason the said Bana Khat was required to be
cancelled, therefore they (the defendants) executed
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anot her agreenent dated 11th March, 1986 in which the
price of the land was nentioned Rs.06.50 Ps. It was
further stated that this was because it was agreed
between the parties that the market price was higher
and therefore, the price of the land be fixed at
Rs.13/- per Sqg. Ft. and the defendants were to sell
certain plots to the plaintiffs at that price. It was
thus clained by the defendants that the agreenment to
sell dated 11th March, 1986 (Exh.498) was nmade in such
backgr ound. The agreenent to sell dated 10th
Septenber, 1981 referred to by the defendants in the

witten statenent never cane on record.

3.6.2 During the pendency of the afore-nentioned
suit for specific perfornmance by defendant Nos.6 to 9
agai nst defendant Nos.2 to 5 after few nonths and
al nost si mul t aneousl vy, t he pr esent appel I ant s
instituted their suits in question for specific
performance being Special Cvil Suit Nos.657 of 1988
to 660 of 1988 on 24th Novenber, 1988 against all the
defendants. The proceedings of said suits have
culmnated into these Appeals. In both the suits above
mentioned the Courts granted interim stay bel ow
application Exhibit 5 in favour of the respective
plaintiffs.

Conduct of the Defendants

3.7 As already noted, the defendant Nos.2 to 5
as well as defendant Nos.6 to 9 filed their witten
statenents taking a particular stand in the suits of
the appellants herein as late as on 29" February,
1989 and 21st April, 1989. It was after witten
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statenent filed in Special Gvil Suit No.194 of 1988.

3.7. 1 Subsequent to aforesaid Special Cvil Suit
No. 194 of 1988 but prior to institution of Special
Gvil Suit Nos.657 of 1988 to 660 of 1988 of the
appellants herein, in respect of the suit land an
irrevocable power of attorney dated 11t" Novenber,
2001 (Exh.518) in favour of one Dhananjay Vall abhbhai
Patel -a third party-transferring in his favour rights
created under agreenent to sell dated 11t" March, 1986
(Exh. 498). The executors of the said power of attorney
were, noticeably, all the nine defendants (defendant
Nos.2 to 5 as well as defendant Nos.6 to 9). The said
docunent of power of attorney (Exh.518) inter alia
recited that one Kantilal Anbalal Patel, who was the
real uncle of said Dhananjay, had rights in the
property and such rights were relinquished by the
makers-all the defendants-of the said power of
attorney. This power of attorney was coupled wth

I nterest in property.

W t hdrawal Purshi sh Exh. 57

in Special Gvil Suit No.194

3.8 Special Cvil Suit No.194 of 1988 renained
pendi ng alnost for 14 years. So were pendi ng Speci al
Gvil Suit Nos.657 of 1988 to 660 of 1988 which were
by the present appellants. During that period, a power
of attorney dated 11t Novenber, 2001 as nentioned
above in favour of one Dhananjay Vallabhbhai Patel
with an agreenent to sell in favour of said Kantilal
Anbal al Patel, the real uncle of Dhanajnay, canme to be
execut ed.
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3.8.1 On 26" July, 2002 in the proceedings of
Special Guvil Suit No.194 of 1988, a wthdrawal
Purshish (Exh.59) was filed by defendant Nos.1l to 3
(three anongst defendant Nos.6 to 9 here) seeking to
wi thdraw the Suit. The contents of the said purshish
Exh.59 were curious to be noticed. It mentioned that
in respect of the suit land being revenue Survey
No. 354/ 1 at Manjal pur, Vadodara, part of T.P. Schene
No. 19, a registered agreenment to sell registered at
Sr. No. 2857 dated 11th March, 1986 (Exh.498) was got
executed, but they did not know as to who were the
owners of the said land; that the said agreenent was
entered into through a broker by banking upon him It
was further stated that the owners had not signed
Exhibit 498 agreenent, nor the original owners had
received consideration and that there was a fraud.
They stated that since the agreenent dated 11th March,
1986 at a later point of tine, was found to have been
fraudul ently executed and therefore it was not capable
of being inplenented, they were not able to raise any
contentions with regard thereto, and consequently the
suit was not required to be continued, it was stated
i n the Purshish

3.8.2 The said withdrawal Purshish was endorsed to
with no objection by advocate of respondents. The
Court placed it for hearing. In the neantine, on 11th
August, 2003 Ranmeshbhai Naranbhai Patel -def endant No. 4
in Special Gvil Suit No.657 of 1988 gave a Purshish
(Exh. 239), declaring that the power of attorney dated
11t"  Novenber, 2001 given to Dhananjay Vall abhbhai
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Patel and Kantilal Anbalal Patel was cancelled and for
that notice in the local daily Sandesh was given on
03rd June, 2003 which was published on 06t" June, 2003
(Exh.). Sai d Ranmeshbhai - def endant No. 4-by this
Pur shi sh appoi nted his advocate produci ng Vakal at nana.

Connected Orders

3.9 The present appellants filed an application
Exhi bit 57 seeking to be joined as plaintiffs in the
suit in wake of the above-nentioned w thdrawal
Purshish filed by the original plaintiffs in the suit
(defendant Nos.6 to 9). The said application Exh.57 as
wel |l as Purshish below Exhibit 59 cane to be decided
by common order dated 20th Septenber, 2002. The tria
court refused to record the withdrawal and rejected
Purshish Exh.59. The application Exhibit 57 was
alloned and it was ordered that the third party
appl i cant s-appel | ants her ei n be i npl eaded as
plaintiffs in Special Cvil Suit No.194 of 1988.

3.9.1 Agai nst the said order of not allowi ng the
w thdrawal, three of the defendant Nos.6 to 9 named
Pat el Di neshbhai Mohanbhai , Pat el Devendr abhai
Mohanbhai and Patel Rajeshbhai Mhanbhai, who had
signed Exhibit 59 Purshish dated 26t" July, 2002 for
withdrawal, filed Cvil Revision Application No.1103
of 2002 and 1104 of 2002 on 10th Septenber, 2002
before this H gh Court through their power of attorney
hol der af oresai d Dhananjay Val | abhbhai Patel .

3.9.2 The said Revision Applications cane to be
allowed on 23rd/24th  Septenber, 2004 as per the
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judgnment in Patel D neshbhai Mhanbhai Vs Naranbhai
Randas through Legal Heirs [2005 (1) GLR 116]. The
said judgnent was carried before the Suprene Court by
filing Special Leave Petition. The observations nade
by this Hgh Court in its judgnment in the said G vil
Revision Applications as well as the clarification
made by the Apex Court while dismssing the Special
Leave Petition have pertinence to and bearing on this
controversy. They are nentioned and treated in this
judgnment at the Jlater stage in the succeeding

par agr aphs.

Sub- proceedi ngs in the Suit

3.10 It is also worth-while to briefly nention
I nci dental applications and proceedi ngs. On 09th July,
2009, the plaintiffs filed an application (Exh.523) to
confirm the signature of deceased Naranbhai Randas
Pat el in the application made by him in the
Devel opnment Application Permssion and the Plans
sanctioned for the construction schene on the | and and
to given exhibits to the said docunents. By order
dated 13t" July, 2009, those docunents were exhibited.
At Exhibit 524, an application was nade by the
plaintiffs for accepting the docunents produced by
them Another application of the sane date (Exh.525)
was given by the plaintiffs asking defendant Nos.2 to
5 to reply on oath the queries raised by them The
trial court passed order dated 15" July, 2009
rejecting the said application with observation that
the questions asked by the plaintiffs were answered

el sewhere and that they would follow the evidence on
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record. At Exhibit 575, the plaintiffs gave list of 10
W t nesses to exam ne them

3.10.1 There were other applications such as
Exhibit 744/ A, Exhibit 325, Exhibit 757 for joining
the heirs. Application dated 31st Cctober, 2010
(Exh.799) was filed for production of Notice of change
of possession by defendant Nos.2 to 5 issued by
Muni ci pal Corporation. Defendant No.5 filed affidavits
(Exh. 810 and 811).

Certain Adm ssions by Defendant Nos.2 to 5

in their Purshish (Ex.579)

3.11 Oiginal defendant Nos.2 to 5 in response to
the aforesaid application at Exhibit 575, filed a
Purshi sh (Exh.579) declaring and admtting certain
facts. The contents of the said Purshish nmay be noted
in brief as it inform the factual aspects having
bearing on the findings arrived at herein. Firstly, it
was admitted in the Purshish by defendant Nos.2 to 5
that deceased father Naranbhai Randas had filled-in
Form dated 12t" August, 1976 wunder the U ban Land
Ceiling Act and the order was passed by the conpetent
authority on 10t" February, 1986 and that they had no
objection to exhibit the sanme (Exh.475). They accepted
about the RTS Appeal and the order dated 30th Decenber,
1989 and that the said Appeal was filed by D neshbha
Mohanbhai Patel and others. Secondly, to be noted with
rel evance, defendant Nos.2 to 5 further admtted that
application dated 25'" Septenber, 1987 for getting
Devel opnent Perm ssion was nmade under signature of
deceased Naranbhai. They stated that this fact was
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admtted in their pleadings el sewhere al so.

3.11. 1 They  further accepted the factum of
application in the nanme of deceased Naranbhai Randas
and about the fees paid for that. Defendant Nos.2 to 5
stated that they had no objection for production of
all such applications and ot her applications which may
have been made and the correspondence which may have
been entered into, on record. They accepted that the
Devel opnent Perm ssion was given upon application of
deceased Naranbhai Randas. It was further admtted
that sane advocate one Bharat Patel appeared in the
Land Ceiling proceedings being Case No.2025 of 1985,
on behalf of Naranbhai, in RTS Appeal No.70 of 1989
filed by Dineshbhai Mhanbhai and others, in the
proceedings of Special Cvil Suit No.194 of 1988 on
behal f of D neshbhai and the co-plaintiffs as well as
In Revision Application No.1103 of 2002 which was by
their power of attorney said Dhananjay Patel. Said
Bhar at bhai Patel, advocate, deposed at Exhibit 692.

3.12 The trial court franed issues at Exhibit 409
in the first suit and identical issues in rest of the
suits. Both the Courts accepted and held that the
agreenent to sell dated 11t" March, 1986 as well as
agreenent to sell dated 14th Septenber, 1987 were
executed and that both were regi stered agreenents. The
first appellate court further reasoned that defendant
Nos.6 to 9 had not shown their readiness and
willingness to pay the full consideration. Therefore,
no right to seek specific performance had accrued. The
first appellate court further positively found that
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defendant Nos.6 to 9 had assigned their rights in
favour of plaintiffs which they had acquired fromthe
original owners of the land. It was held by the first
appel late court, however, that after wthdrawal of
Special Cvil Suit No.194 of 1988 defendant Nos.6 to 9
had no right, title or interest in the land and
therefore, question of assignnment did not arise. It
ultimately upheld the dism ssal of the suit dismssing

the appeal, culmnating into the present Second

Appeal s.

Subm ssi ons of Appellants

4. Learned advocate M .Mehul S, Shah wth
| earned advocate M. Sheetal Patel submtted that under
the agreenent dat ed 14th  Sept enber, 1987, t he
appel l ants becane assignees; it was an assignnment of
rights by defendant Nos.6 to 9 validly nade in favour
of present appellants. He submtted that the agreenent
of 1986 in favour of defendant Nos.6 to 9 contained a
clear term that assignnment was under obligation to
execute the sale deed as may be required by the
vendees and even in respect of parts of the subject
matter land. He submtted that even otherw se the
rights under the contract were assignable in view of
Section 15(b) of the Specific Relief Act, 1963 and
they could have been assigned in absence of a
stipulation in that regard. It was submtted that for
the assignnent of rights done under subsequent
agreenent in favour of the appellants by defendant
Nos.6 to 9, there was a consent of the original

owners. In that regard, |earned advocate for the
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appel lants highlighted that the original owners were
awar e about the agreenent of 1987, the application and
| ay-out plans, etc. for the proposed schene on the
suit land were in the name of the original owners for
whi ch expenses were incurred by the appellants; they
had know edge. He also relied on the aspect of handi ng
over of possession of the | and, Bhoom Pujan conducted
and evidence on record on those counts. Learned
advocate for the appellants further submtted that the
conduct of the defendants from the chain or
circunstances and enphasizing wth reference to
execution of agreenent to sell creating interest in
favour of third party. He also assailed the reasoning
of the judgnment of the first appellate court on

vari ous counts.

4.1 He also submtted that the courts below
ought to have decided the question of breach of
I njunction. According to him case under Oder 39 Rule
2(A) was nmade out in asmuchas despite the injunction

operating, the defendants entered into transaction

with the third party creating interest in the
property.
4.1.1 Learned advocate relied on the follow ng

judgnments-(i) Habiba Khatoon Vs Ubaidul Hug and
others [AIR 1997 SC 3236 (1)] (para 12); (ii) T.M
Bal akri shna Mudal i ar Vs Satyanarayana Rao and others
[AIR 1993 SC 2449 (1)) (para 10); (iii) Shyam Singh
Vs Daryao Singh (dead) b L.Rs. and others [AIR 2004
SC 348]-to buttress his subm ssion that the appellants
were assignees of contract and were entitled to get
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the decree of specific performance in view of Section
15(b) of the Specific Relief Act. He pressed into
service the principle in decision in Laxman Tatyaba
Kankate and another Vs Snt.Taramati Harishchandra
Dhatrak [AIR 2010 SC 3025] that in a suit for
specific performance, plea that there has been a
consi derable increase in the price of suit |and, even
if true, <cannot be a ground to deny specific
performance. It was submtted that for judging the
readi ness and willingness to perform actual tendering
of noney is not necessary. Therefore, the reasoning of
the Court below on the aspect of readiness and
willingness and in interpreting Section 16(c) of the
Specific Relief Act to hold against the appellants was
erroneous in law. For furthering his contention about
breach of injunction under Order 39 Rule 2A, he relied
on Patel Rajnikant Dhulabhai and another Vs Patel
Chandr akant Dhul abhai and others [(2008) 14 SCC 561].

Contenti ons of Respondents

4.2 On the other hand, |earned senior counsel
M.Percy Kavina wth Iearned advocate M. Manisha
Nar si nghani raised follow ng contentions-(i) agreenent
to sell dated 14th Septenber, 1987 was an independent
contract and could not have been connected with the
previ ous agreenent to sell dated 11th March, 1986; (ii)
The subsequent contract was a new contract. The two,
according to his submssions, could not have been
linked in any way and that the subsequent agreenent
was an i ndividual agr eenent in itself; (i)

Theref ore, agreenment of 1987 coul d not be construed as
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an assignnent of rights and no rights of defendant
Nos.6 to 9 available fromthe previous agreenent could
have been said to have been assigned by virtue of the
said subsequent agreenent; (iv) If at all the
agreenent of 1987 anobunted to assignnent, it created
assi gnnent of obligation also which was not
permssible in eye of law, (v) The previous agreenent
of sale dated 11t" March, 1986 had not created any
right in property for defendant Nos.6 to 9. They coul d
not have therefore transmtted their rights derived
thereunder. Since right in property was not created,
assignment was not permssible in eye of law (vi)
Therefore there was no contract between the appellants
and other side, hence there was no right for the
appel lants to seek specific performance of contract;
(vii) There was no privity of contract; (viii) For al

t hese reasons, the appellants could not be said to be
assignees or representatives-in-interest entitled to
file the suit for specific performance; (ix) The
plaintiffs did not plead the agreenent of 1986 for
claimng prayers for specific performance; (x) The
pleadings in the plaint did not neet the essential
requirenments in a suit for specific performance. There
was no expression of readiness and wllingness and
therefore, dismssal of the suit and non-passing of
decree for specific performance by the courts bel ow
was proper.

4.2.1 Learned senior counsel in support of his
contentions referred hereinabove, referred to and
relied upon the foll ow ng decisions (i) |Indu Kakkar Vs
Haryana State |Industrial Devel opnent  Cor porati on
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Limted [(1999) 2 SCC 37] to contend that absolute
i nterest nust be created by the transfer in favour of
transferee. Decision in Suraj Lanp and Industries
Private Limted Vs State of Haryana and another
[(2012) 1 SCC 656] was relied on, on the scope and
effect of the sale agreenent. Learned senior counsel
for the respondents also relied on decision in Cti
Bank N A Vs Standard Chartered Bank and others
[(2004) 1 SCC 12]. He next pressed into service
Ranmbhau Nandeo Gajre Vs Narayan Bapuji Dhotra (D) by
L.Rs. [AIR 2004 SC 4342(1)].

5. Bef ore proceeding to address and di scuss the
substantial questions of |aw, deducing the material
facts and circunstances available fromthe above dis-
cussion of facts and evidence on record which have

bearing on the controversy, they are

(i) inthe witten statenent filed in the year 1989 by
defendant Nos.6 to 9 in the appellants’ suits where
they stated that agreenent to sell dated 11t" NMarch,
1986 (Exh.498) was alive and subsisting, that for spe-
cific performance thereof, they had filed Special
Cvil Suit No.194 of 1988 and upon its favourabl e out -
conme they woul d execute docunent of sale in favour of

t he appel | ants herein;

(ii) it was accepted by defendant Nos.6 to 9 in their
witten statenent that an agreenent to sell dated 14th
Septenber, 1987 executed by them assigning their
rights flowng from agreenent to sell dated 11th
Mar ch, 1986;
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(iii1) when Special Guvil Suit No.194 of 1988 was
sought to be wthdrawmn after 14 years by Purshish
(Exh.579) filed in 2002, only three of the defendant
Nos.6 to 9 signed it;

(iv) the contents of the Purshish by defendant Nos.6
to 9 (Exh.57) seeking to withdraw were noticeable as
ment i oned her ei nabove;

(v) statenents and adm ssions by defendant Nos.2 to
5 in Purshish (Exh.579) referred to above showed know
| edge and concurrence of their to subsequent agreenent
of 1987 in favour of appellants;

(vi) agreenent of 1987 was acted upon at least in
part. There was a participation therein by defendant
Nos. 2 to 5;

(vii) the circunstance of executing power of attorney
dated 11'" Novenber, 2001, the respective stand taken
in their witten statenent in the Cvil Suits con-
cerned, endorsing Purshish (Exh.579) for wthdrawal of
the suit with no objection, the act of giving public
notice by one of the defendant Nos.6 to 9 and his fil-
ing Purshish (Exh.239) engaging advocate, etc.,
smacked inter-se dealings between the defendants, if
not col |l usi on anongst them

(viii) the agreenent to sell of 1981 referred to by
defendant Nos.2 to 5 in their reply/witten statenent
in Special Gvil Suit No.194 of 1988 never cane on re-
cord;
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(ix) a power of attorney dated 11t" Novenber, 2001
canme to be executed by all the defendants during the
pendency of Special Cvil Suit No.194 of 1988 afore-
said in favour of one Dhananjay Vall abhbhai Patel. The
said power of attorney was given by all the defendant
Nos.2 to 9 jointly. It was not a sinple power of at-
torney but one creating interest in favour of one
Kantil al Anbalal Patel who happened to be real uncle
of said Dhananjay Patel. It was stated in the power of
attorney that an agreenent to sell was executed in the

year 1998 in favour of said Kantilal.

“Representatives-in-interest”

6. Section 15 of the Specific Relief Act
provides as to who may obtain specific performance.
Various sub-clauses thereof are the categories of
persons entitled to seek specific performance. The
rel evant part there of is reproduced hereunder:

“(a) any party therefo;

(b) the representative in interest, or the
principal, of any party thereto;

Provi ded that where the learning skill,
solvency or any personal quality of such
party is a material ingredient in the
contract, or where the contract provides
that his interest shall not be assigned, his
representative-in-interest or his principal
shal | not be entitled to specific
performance of the contract unless such
party has already perfornmed his part of the
contract of the performance thereof by his

representative-in-interest, or hi s
principal, has been accepted by the other
party.
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(¢)

to

(h) ..

6.1 In the Contract Act, Section 37 speaks of
obligations of the party to the contract. It says that
parties to the contract mnust either perform or offer
to perform their respective promses unless such
performance is dispensed with under the Act or any
other law. It also provides that promses bind the
representatives of the prom ssor in case of death of
such prom ssors before performance unless a contrary
I ntention appears fromthe contract. Bel ow the Section
the illustrations are given explaining how the
representatives are bound. Section 40 provides that if
the nature of <contract is such that it evinces
intention of the parties that any prom se contained
therein should be perforned by the prom ssor hinself,
such promse nust be perfornmed by the promssor. In
ot her cases, the prom ssor or his representatives nay
enpl oy a conpetent person to performit. Section 41 is
about the effect of accepting performance from third

per son.

6.2 From the reading and | anguage of Section 15
of the Specific Relief Act, 1963, which is practically
identically with the |anguage of Section 63 of the
Specific Relief Act, the proposition of I|aw which
clearly enmerges is that unless there is a contract to
the contrary either in express terns or inplied, to
the effect that the interest under the contract shall
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not be assigned or that representative-in-interest
woul d not be entitled to seek specific perfornmance of
the contract, it is the general rule that otherw se
the rights of the parties are both assignable and
heritable. Specific performance of the contract may be
obtai ned by representatives-in-interest. The Proviso
to sub-clause (b) nentions the excepted categories
that where +the <contract involves application of
personal expertise of a party, such contract woul d not
be assignable. Were the learning, skill, solvency or
any personal quality of such person is naterial
ingredient in the contract, the contract 1is not
assignable. The contract is also not enforceable by
representative-in-interest if the contract itself so
provides. It is a principle well settled that all
contracts are ordinarily assignable unless there is an
intention otherwi se, express or inplied, and the
contracts of the special class nentioned in the
Secti on.

Rul e of Assignability of Contract

7. Therefore the settled principle is that all
contracts are assignable unless they have ingredient
of personal performance. It cannot book any dispute
that agreenent to sell of 1986 (Exh.498) was
assi gnabl e.

7.1 In Munnuswam Naydu [AIR 1926 Madras 699]
it was held that a right under an executory contract
to exercise an option at a certain future date to
obtain a reconveyance of immovable property at a
certain price is assignable. It was laid down that
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under Section 54 of the Transfer of Property Act, an
agreenent to sell, by itself, cannot create any
interest in |and; nuchless can an option even if it is
made irrevocable by reason of a contract. It was
observed that there was no reason why the interest
under the contract is not assignable as a right ex-
contractu if not as a right in rem The Mdras H gh
Court in T.M Doraiswam Vs Kanni appa Reddi [AIR 1972
Madras 460] and in Sinnakaruppa Gounder Vs M Karuppu
Swam Gounder [AIR 1965 Madras 506] highlighted the
principle that a contract is enforceable by or against
| egal representatives of the parties thereto. 1In
Si nnakaruppa (supra), the contract creating assignnent
of auction to repurchase reserved to vendor was held
to be enforceable by assignee in absence of contract
to contrary. It was held that the burden of proving
the contrary was on the party who pleads it. The Assam
decision in Bipin Behari Vs Msrab Ai [AR 1961
Assam 173] stated the sanme principle to hold that
mention of vendor’s name and nanes of his heirs only
in the contract did not anount to prohibition on

assi gnnent .

7.2 The Apex Court in Ram Baran Prasad Vs Ram
Mohit Hazra [AIR 1967 SC 744] propounded the
proposition of law that normally, a contract,

expressed or inplied, in absence of a contrary
intention, is enforceable by and against parties
thereto and their | egal heirs and | ega

representatives including assignees and transferees.
In that case the pre-enption clause in the award of

partition did not state whether it was binding on
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assi gnees of successors-in-interest. The Suprene Court
held having regard to the context and the
circunstances in which partition award was nade, that
the pre-enption clause was not nerely a personal
covenant but was a covenant binding of assignees of

successors-in-interest of ori gi nal contracting
parties.
7.3 Stating that prima-facie the rights of the

parties to a contract are assignable, the Court upon
considering the conbined effect of Section 23(b) and
27(b) of the Specific Relief Act, 1877 as well as
Sections 37 to 40 of the Indian Contract Act, it held
that the said statutory provisions in substance |ay
down that certain exceptions, a contract in absence of
a contrary intention express or inplied wll be
enf orceabl e by and agai nst the parties and their |egal
heirs and | egal representatives including the
assignees and transferees. It held that prior to the
enactnent of Transfer of Property Act, the position
prevalent in India was that the agreenent for sale
created an interest in land itself in favour of the
purchaser. But there has been change in | egal position
and Section 54 of the Transfer of Property Act states
that contract for sale of inmmovable property does not
itself create any interest in or charge on such
property. It was held that by virtue of Section 40 of
the Act, the prepositions were established that a
contract for sale does not create any interest in the
land but is annexed to the ownership of the | and.
Secondly, the obligation can be enforced against a
subsequent gratuitous transferee fromthe vendor or a
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transferee for value with noti ce.

Assi gnees | ncl uded

8. Following the Apex Court decision in Ram
Baran Prasad (supra), Calcutta H gh Court in Ramanand
Agarwal la Vs Richardson Hugli Holding Limted [AR
1979 Calcutta 335], enunciated the correct position

of | aw as under:

“It is clear from clauses (a) and (b) of S. 15
that specific performance of a contract my be
obtai ned not only by any party thereto but al so
by the representative-in-interest or t he
principal of any party thereto unless any
personal quality of such party is a material
ingredient in the contract or the contract
prohibits assi gnnent of the sane. It,
therefore, follows that the right to obtain
specific performance of contract is a heritable
right and the l|egal representatives of any
party to such a contract can avail thenselves
of that right. The right is, therefore, not a
personal right and the suit for specific
per for mance of contract S not action
personalis. On the death of the plaintiff in a
suit for specific performance of contract his
heirs and | egal representatives can be
substituted in his place inasnmuch as the right
to sue survives by virtue of S .15 of the
Specific Rel i ef Act . Prima facie, t he
applicants are entitled to be substituted in
pl ace of the deceased sol e appellant.”

8.1 The assignnment of contract is permssible
and the assignees of contract stand included in the
phrase “representative-in-interest” under and for the
purpose of Section 15(b). The Mdras H gh Court in
Nochat Ki zhakke Madathil Venketeswara Aiyer Vs Kall or
[l1lath Raman Nanbudhri and others [AIR 1970 Madras
358] held that all assignnents not covered by the
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Transfer of Property Act are not necessarily invalid.
All contracts capable of specific performance are
assi gnabl e, accepting those of the class prohibited.
holding with reference to Section 23 of the Specific
Relief Act, 1877 (corresponding to Section 15(b) of
1963 Act) observed that although the words used are
“representative-in-interest” the subsequent use of
verb “assign” in the Section points conclusively to an
assi gnee being covered by the words “representative-

in-interest”.

8.2 In T. M Bal kri shna Mudl i ar Vs N
Sat yanarayana Rao [AIR 1993 SC 2449] after construing
the contract giving right to repurchase, held that
such right given was no personal right, was assignable
and the assignee was entitled to enforce the contract
by instituting suit for specific performance and that
the assignee would fall wthin the neaning of
representative-in-interest as cont enpl at ed under
Cl ause (b) of Section 15.

8.3 In Habiba Khatun (supra), relied on by
| earned advocate for the appellant, reiterating the
principle and holding after interpreting the terns of
the agreenent before it, that it was not conferring
personal right of reconveyance and the assignnent of
right to repurchase by son of the original vendor to

the stranger plaintiff was valid, observed as under:

“I'n this connection, we have also to keep in
view Section 23(b) of the Specific Relief Act,
1877 which i s anal ogous to Section 15(b) of the
Specific Relief Act, 1963. It lays down that
except as otherwise provided, the specific
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performance of a contract nay be obtained by
representative-in-interest or the principal, of
any party thereto. Thus normally any interest
in contract could be assigned to any
representative-in-interest who al so can enforce
the specific performance of the contract
agai nst the contracting party. However, if the
ternms of contract, expressly or by necessary
I nplication, prohibited the beneficiary from
transferring his contractual interest to third
parties, then only such an assignee cannot sue
for specific performance.”

Appellants are assignees and “Representatives-in-
I nterest”

9. On the conjoint reading and construction of
two agreenents dated 11t" March, 1986 and subsequent
agreenent dated 14t" Septenber, 1987, it was clear
that the proposed purchasers of the first agreenent to
sell- defendant Nos.6 to 9-transferred all material
rights derived by them from defendant Nos. 2 to 5, in
favour of the appellants herein for purchasing of the
land in question. Al the basic rights flowing from
the agreenment of 1986 were assigned by virtue of the
subsequent agreenent. Anongst other conditions, as
noted above, an express stipulation was there in the
first agreenent which permtted assignnent of rights.
Under that condition, the vendors had agreed to
execute the sale deed in favour of the vendors as
suggested by the vendors either for the entire |land or

in its parcels.

9.1 The agreenment of 1986 was live for inple-
mentati on between the parties. There was an explicit
reference of the previous agreenent of 1986 and in the

agreenent of 1987 about it was in terns stated that
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the rights of the previous agreenent were being as-
signed in favour of the appellant-the vendees in the
subsequent agreenent. Therefore, the right to purchase
the subject matter land which were the essence and
substance of fundanmental contract arising from 1986
agreenent, canme to be transferred in favour of the
present appellants. The other terns and stipulations
of the original contract renmained the same and were
I ncorporated in the subsequent agreenent. Certain fur-
ther terns of supplenmentary nature were also agreed
upon. Both the agreenent of sell created the whol esone
transaction and created rights and obligations between
the parties wherein the appellants were clothed wth
the assignnments of rights, as above. The agreenent
satisfied the essential requirenents of wvalid con-
tract. They also satisfied the concept of nutuality.
Agreenent dated 14th Septenber, 1987 was a valid and
| egal assi gnment whereunder the appellants becane as-
si gnee and stood covered under the concept and neani ng
of “representatives-in interest” within section 15 (b)
of the Specific Relief Act read with the aforenen-
tioned relevant provisions of the Contract Act. They
becanme entitled to seek Specific Performance in their
such capacity having been stepped into shoes of ori-
gi nal defendant Nos.6 to 9 vis-a-vis original owners

of the property-defendant Nos.2 to 5.

9.2 On facts, the contention on behalf of the
respondents that subsequent agreenent of 1987 was a
novation was not well founded. The first agreenment to
sell of 1986 was alive and was not rescinded between
the parties. The Town Pl anning Schene after finalisa-
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tion of which the sale deed was agreed to be executed
becane final on 17t" Oct ober, 1988. Both the agreenents
were interactive and had a definite linkage in terns
of rights and obligations anongst the parties. They
constituted a transaction as a whol e maki ng the appel -
lants as “representatives-in-interest” to becone en-
title to seek specific performance. The rights and ob-
ligations of the parties arising out from the first
contract were continuing. It could not be said that
there was a substitution of altogether a new contract
in the agreenment of 1987 independent of the first con-
tract. The basic principle behind the concept of nova-
tion is the substitution of contract by a new one. In
H. R Basavraj Vs Canara Bank [(2010) 12 SCC 458] the
Suprene Court observed to state that the principle
that if the rights under the old contract were kept
alive even after the second agreenent and rights under
the first agreenent had not been rescinded, then there
IS no substitution of contract and, hence, no nova-
tion.

9.3 All the material rights under the agreenent
of 1986 cane to be assigned in agreenent of 1987. The
suppl ementary condition did not change the nature of
basic contract. On facts there was no gai nsayi ng that
both the agreenents were interconnected and inter-
woven. The rights and obligations of the parties enan-

ated fromthe transaction taken as a whol e.

Consent and Know edge of Original Owner

10. Even if the agreenent of 1987 is to be

viewed to be incorporating conditions additional to
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the previous agreenent, there was a clear know edge
and consent, if not expressed, certainly inplied, of
defendant Nos.2 to 5 was discernible from the facts

and evi dence on record.

10. 1 The evidence on record and the attendant
circunstances denonstrated thereby did suggest that
even ot herw se, agreenent to sell dated 14t" Septenber,
1987 and transm ssion of rights thereunder were within
know of the original owner. The evidence of the
pl ai ntiff-Bal krushna Madhusudan Patel (Exh.567) that
bef ore agreenent of 1987 executed by defendant Nos. 6
to 9 in favour of the appellants, neetings were ar-
ranged with original owner-Naranbhai Randas-which was
t hrough defendant Nos.6 to 9 and in that neeting, al

the plaintiffs and D neshbhai and Devendrabhai parti-
cipated. Such neetings were held 5 to 6 tines. The
original owner agreed to cooperate in securing neces-
sary permssion from the conpetent authority in re-
spect of the land. Since it was a condition in agree-
nment of 1987 obliging the original owner to execute
the sale deed as per the requirenent of the vendees,
no separate witing was executed, deposed the
plaintiff. He stated that it was the responsibility of
defendant Nos.6 to 9 to accord to the appellants all
other rights agreed by them in the agreenent to
sel | / docunent of assignnent dated 14th Septenber, 1987.
The say of the plaintiffs about holding of neetings
with the original owner as above, etc., could not be
rebutted by the other side. On the contrary, there
were corroborative facts and circunstances reveal ed
from the evidence. The application for devel opnent
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permssion was at the instance of original own-
er - Naranbhai Randas. In the plans sanctioned al so, his
signature was there. In the Bhoom Pujan cerenony,
original owner's presence was sought to be denon-
strated by producing photographs on record and other
material. From the photographs, presence of original
owner was identified. On the basis of all these it was
possible to dependably infer that the construction
schene on the land in question in the nane of Unnat

Park was plotted with knowl edge of the original owner.

10. 2 Above all, in the Purshish filed by defend-
ant Nos.2 to 5 (Exh.579) and in the deposition of de-
f endant No. 4- Raneshbhai Naranbhai Patel (Exh.79) facts
were admtted that application for Devel opnent Perm s-
sion was nmade by and under the signature of original
owner. The deponent of Exhibit 579 also identified the
signature. From the record and evidence therefore
there were adequate material aspects and circunstances
whi ch established the participation and know edge of
original owner both at pre-1987 agreenent stage as
wel |l as post agreenent. It was plaintiffs' case that
after inaugural cerenony of construction schene in
whi ch everybody partici pated, hoardi ngs and adverti se-
ments were put up at the site were grounded by defend-
ant Nos.2 to 5. The dispute arose subsequently gave
rise to the litigation

10. 3 The trial court observed that all the six
wi t nesses exam ned on the side of the plaintiffs iden-
tified Naranbhai Randas-original owner-present in the

phot ographs showing inauguration of Unnati Par k
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schene. It also accepted that on the application as
well as plan sanctioned there was signature of said
Nar anbhai . The first appellate court recorded as under
in dealing with the contention in that regard. “Wth
context of said facts, |ooking to Ex-497-Vadodara M-
ni ci pal Corporation (VM) Fee Receipt, Ex-507-Perm s-
sion of Construction given by VMC, Ex-508 - Unnati
Par k Advertisenent, Ex-509 — Form No.B of VMC, Ex-511
— Site Map of disputed | and, Ex-593 — Fee Receipt, Ex-
673 — Unnati Park Site Plan approved by VMC, Ex-674 to
Ex- 680 which are regardi ng obtaining permssions, etc.
from the authorities, it transpires that all these
docunents are on the nane of original owner of the
land. Inpliedly it beconmes clear that original owner
has given his consent by way of signing sone of these
docunent s regardi ng devel opnent of |and and organi zi ng

Unnati Park Housi ng Schene.”

Nature of “Interest” of Representatives-in-Interest

11. The contention  of the side of t he
respondents was that the agreenent to sell dated 11th
March, 1986 did not create an interest in property,
therefore the assignnent of rights thereunder was not
per m ssi bl e. This contention s based on the
m sconception of the nature of right which an
agreenent to sell creates. The principles stated in
the decision in Ram Baran Prasad (supra) answer the
contentions. It was inter alia highlighted that in
English law a contract for purchase of real property
Is regarded as creating an equitable interest and the

absence of time limt in respect of covenant for
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exercise an option of right to re-purchase would
offend the rule of perpetuity, which was also the
position of law prevalent in India before passing of
the Transfer of Property Act and at that tine, the
agreenent created had an effect of creating interest
in the land itself in favour of the purchaser in the
lines of English principles of |aw. However, a change
is brought out in legal position in India since the
passing of the Transfer of the Property Act. Section
54 of the Transfer of Property Act provides that sale
of inmovabl e property does not, of itself create any
I nterest in such property.

11.1 In Bai Dosabai Vs Mathuradas Vinoddas [AIR
1980 1334] reiterated the principle that the concept
and creation of duality of ownership, |legal and
equitable, is alien in Indian [aw and such a contract
in India creates an obligation annexed to the
ownership of immovable property, not in nature of
interest in the property. The Suprene Court in Bai
Dosabai (supra) stated the principle as under.

“The ultimate paragraph of Section 54 of the
Transfer of Property Act, expressly enunciates
that a contract for the sale of inmovable prop-
erty does not, of itself, crate any interest in
or charge on such property. But the ultimte
and penul ti mate paragraphs of Section 40 of the
Transfer of Property Act nmake it «clear that
such a contract creates an obligation annexed
to the ownership of inmmovable property, not
anounting to an interest in the property, but
which obligation nmay be enforced against a
transferee with notice of the contract or a
gratuitous transferee of the property. Thus the
equitable ownership in property recognized by
equity in England is translated into India | aw
as an obligation annexed to the ownership of
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property, not anobunting to an interest in the

property, but an obligation which may be en-

forced against a transferee with notice or a

gratuitous transferee.”

(para 6)

11. 2 The decision of Gauhati H gh Court in Prabir
Kumar Das Vs Amulya Bhushan Paul [AIR 2005 Gauhati
128] relying on the decisions in Ram Baran Prasad
(supra), Bai Dosabai (supra) and Shyam Si ngh (supra)
enunciated the law in detail to hold that a contract
for sale of imovable property which creates an oblig-
ation annexed to ownership of property, which is an
obligation specifically enforceable. It held in the
context of Section 15(b) of the Transfer of Property
Act that such right is transferable and assignable. A
person who is not party to a contract for sale can de-
mand specific performance of contract if he is an as-

si gnee of prom se provided under the contract.

11. 3 Therefore, the “nature of interest” refer-
able to the concept of “representative of interest”
under Section 15(b) of the Specific Relief Act is not
“interest in property”. Nor it is a charge created in
the property. The interest which a representatives-in-
interest inherits is contractual interest. The nature
of this interest is an obligation annexed to the own-
ership of the property, and not interest in the prop-
erty, to be stated at the cost of repetition. Both the
concepts of interest nanely “interest annexed to the
ownership of the property” and the “interest in prop-
erty” are different |egal concepts. It can al so not be
said that agreenent to sell gives a nere right to sue.
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11. 4 In Prabir Kumar (supra) |aying down correct
principle of law, it was observed and held that con-
tract of sale in favour of the purchaser is not a nere
right to sue transferred. It is nore than that. The
Court observed referring to Section 40 of the Transfer

of Property Act,

“Whil e considering the question as to whether a
contract for sale of inmovable property is as-
si gnabl e or whether such a contract for sale of
i mmovabl e property gives to the purchaser a
nmere right to sue or sonething nore than a nere
right to sue, one has also to bear in mnd the
provi sions of Section 40 of the TP Act, which
run as foll ows: -

“40. \Where, for the nore beneficial
enjoynent of his own inmovable prop-
erty, a third person has, independ-
ently or any interest in th e imov-
able property of another or of any
easenent thereon, a right to restrain
the enjoynent in a particular manner
of the latter property, or Were as
third person is entitled to the bene-
fit of an obligation arising out of
contract, and annexed to the ownership
of i mmovabl e property, but not anount-
ing to an interest therein or easenent
thereon, such right or obligation may
be enforced against a transferee wth
notice thereof or a gratuitous trans-
feree of t he property af fected
t hereby, but not against a transferee
for consideration and w thout notice
of the right or obligation nor against
such property in his hands.”

(Para 15)

11. 4.1 It then stated,
“A careful reading of what Section 40 enbodies

shows that while a contract for sale does not
create any interest in, or charge on, the |and,
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It neverthless creates an obligation annexed to
the ownership of the property and this obliga-
tion can be enforced against a subsequent gra-
tuitous transferee fromthe vendor or a trans-
feree for value, but with notice. Section 40,
t hus, undoubtedly, nmakes a substantial depar-
ture fromthe English law, for, while the con-
tract for sale creates, in India, no equitable
interest in the land, it, at the sane tine,
cast an obligation annexed to the ownership of
the land making the contract enforceable not
only agai nst the vendor but al so agai nst an as-
signee of the vendor, who takes from the
prom ssor the property gratuitously or takes
the property for value, but with notice of the
contract for sale. A contract for sale, thus, |
| ndi a, does not stand on the sane footing as a
nmere personal contract, for, it can be enforced
agai nst an assignee with notice. This position
of | aw beconmes abundantly clear fromthe obser-
vations made in Ram Baran Prasad (AIR 1967 SC
744) (supra), which runs as under: -
(Parar 11)

“The second paragraph of S. 40 taken

with the illustration establishes two

propositions: (1) that a contract for

sale does not create any interest in

the land, but is annexed to the owner-

ship of the land and (2) that the ob-

ligation can be enforced against a

subsequent gratuitous transferee from

the vendor or a transferee for value

but with notice.” (Para 16)
11.5 The ratio in Ranbhau Nandeo Gajre (supra)
relied on by the respondents has to be viewed in the
context of the aforesaid principles, the question con-
sidered by the Suprene Court in that case was “Weth-
er the doctrine of part performance could be avail ed
of by the defendant with whomthe respondent had never
entered into an agreenent of sale?’” Admtted case of

the parties that the plaintiff/respondent entered into
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an agreenent of sale with one Pishorrilal on 16'" June,
1961 who took possession of the suit land in part per-
formance thereof. The sale deed was not executed or
registered in his favour. Pishorrilal did not take any
steps for getting the agreenent of sell specifically
enforced, but he within two-and-hal f-nonths executed a
simlar agreenent of sale dated 01st Septenber, 1961 in
favour of the appellant and put himin possession of
the suit land. It was held that the doctrine of part
performance enshrined in Section 53-A of the Transfer
of Property Act could not have been avail ed by Pishor-
rilal against the plaintiff/respondent. This decision
was in the context of applicability of Section 53-A
which held that protection of the said Section is
available as a shield only against transferor. The
facts of this case does not go hand-in-hand with the

facts of the said case.

Absence of Privity cannot be pl eaded

12. Also msconceived was the contention of
| earned counsel for the respondent that there was no
privity of contract. The privity is a derivative kind
of interest founded on or arising out of a contract.
It is conceived jurisprudentially as a relationship
which creates |egal obligations. Therefore, the priv-
ity existed between the parties and was recognised
statutorily in terns of Section 15(c), which entitles
representative-in-interest to obtain specific perform

ance.

12.1 In Gul am Mahanmad Vs Lakha Singh [AIR 1935
Lahore 181], one @l am Mahammad havi ng purchased the
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property from auction sal e deposited part of the earn-
est noney in the governnent treasury. He had no neans
of pay the bal ance anmount of the purchase price which
was to be paid in the installnents, and he entered
into an agreenent with one Diwan Singh to sale the
property. Diwan Singh undertook to pay the renainder
amount and was put in possession. D wan Singh paid
sone of the installnments and in the mdst, entered
into a further agreenent with one Lakha Singh to sale
the land to himon consideration of Lakha Singh paying
the total anount. Suit for specific perfornmance was
filed by Lakha Singh against GQulam Mahammad, wherein
the latter took the plea that there was no privity of
contract between him and the plaintiff. The Court re-
jected the plea and held that the plaintiff was rep-
resentative-in-interest of Diwan Singh and clearly had
a locus standi to maintain the suit. The fact of the
above case is akin to one on hand, and the principle
appl i es.

12.2 In Pannalal and another Vs Rammarayan and
another [AIR 1971 Rajasthan 294], the Rajasthan H gh
Court while reiterating the principle about assignab-
ility of contract and enforcenment thereof by the as-
signees, it held that absence of privity of contract
with the assignee could not be a ground. In that case
the facts were that one Rammarayan-defendant No. 1-
entered into agreenent with the plaintiff for sale of
hi s house. This house has al ready been sold by defend-
ant No.1 to Sheo Sahai defendant No.2 on 03¢ Decenber,
1957, with the condition of reconveying the house by

Sheo Sahai within a period of six years on paynent of
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Rs. 6000/ - by Rammarayan on the basis of a subsequent
agreenent dated 03¢ March, 1958. It was further stipu-
| ated between the plaintiffs and Ramarayan in the
subsequent agreenent dated 02" June, 1961, that Sheo
Sahai would either join as a vendor in the deed of
sale to be executed in favour of the plaintiffs or
that Rammarayan would first get the property trans-
ferred to hinself from Sheo Sahai and then would
transfer it to the plaintiffs under a regi stered sal e-
deed before 31st July, 1961. It was also agreed that
the vendors and the vendee shall bear the expenses for
the stanps and registration of the sale-deed in equal

proportion. The Court observed thus,

“Here too, though there is no privity of
contract between the appellant and Sheo
Sahai but as the appellants are the repres-
entative-in-interest of Rammarayan in whose
favoru Sheo Sahai had nade an agreenent to
reconvey the property within six years on
the receipt of Rs.6000/-, they can enforce
the contract for sale. Before instituting
the suit, they also gave a notice to Sheo
Sahai expressing their preparedness to pay
him Rs.6000/- on behalf of Rammarayan and
calling upon him to join in executing the
sal e-deed with him But he by his reply Ex.
9 declined to do so and challenged the
plaintiffs’ right to claimspecific perform
ance of the contract against him Thus | am
of the view that the appellants were en-
titled to enforce specific performance of
the contract both against Ramarayan and
Sheo Sahai .” (Para 17)

12. 3 Dealing with the decisions relied on by
| earned counsel for the respondents, in |Indu Kakkar
(supra), the facts were that an industrial site was

allotted in favour of private person Haryana State
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I ndustrial Devel opnent Corporation and the instrunent
of allotnment contained a condition that allottee shal

construct building and conplete the erection and
installation of machinery wthin prescribed tine,
failing which the plot shall be liable to be resuned
back by the Corporation. The allottee failed to

fulfill the condition, the plot was resunmed by the
Corporation, and the allottee filed Cvil Suit for
declaration that order of resunption was illegal.

During the pendency of the suit the allottee assigned
rights to the petitioner in that case by a registered
sale deed. It was held that the Conveyance Deed in
favour of the original allottee had not created
absolute interest. The facts of the present case are
not conparable and operate in different conpass and
context. Simlarly, in Waheed Beg (supra) suit was
filed for specific performance for sale of house which
was a property not owned by defendant No.1 but
bel onged to Labour Departnment which had allotted to
defendant No.1 on |ease-cumsale basis, and it was
hel d that the defendant had no alienable right in the
property. Again the said application is not
appl i cable. Decision in Suraj Lanp (supra) was in the
context of provisions of the Transfer of Property Act
wherefrom | earned counsel wanted to explain the scope

and concept of an agreenent to sell.

Special Civil Suit No.192 of 1988 and Survival of
Appel lants’ Right to seek Specific Performance

13. This takes to «consideration of question
Nos.2 and 3 as to whether the events of w thdrawal of
Special Guvil Suit No.194 of 1988 and the events and
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litigations between the parties ensued thereafter as
nmenti oned above, the prayers in the suits of the ap-
pellants herein with regard to seeking specific per-
formance of the contract. The common order dated 220
Sept enber, 2002 below Exhibit 57 and Exhibit 59 ap-
plications passed in Special Cvil Suit No.194 of
1988, whereby the trial court did not allow the
plaintiffs of that suit-defendant Nos.6 to 9 by dis-
m ssing Exhibit 59 application, and allow ng applica-
tion (Exh.57) permtting the appellants herein-third
third parties there-to be inpleaded as plaintiffs, was
chal |l enged before this Court by filing Gvil Revision
Application No.1103 of 2002 and 1104 of 2002. In the
said judgnent in Patel Dineshbhai Mhanbhai Vs
Nar anbhai Randas (decd) through Legal Heirs [2005 (1)
GLR 116], this Court held that the trial court could
not have refused the prayer of the plaintiff for un-
conditional withdrawal of the suit and it was further
held that since the wthdrawal of the suit was to be
perm ssible, the third party applicants, who were not
the parties in the suit originally, could not have

been all owed to becone co-plaintiffs.

13.1 One of the contentions of the other side in
the said Revision Application was that the plaintiffs
had nmade certain adm ssions in the suit, about which
the Court observed that nerely because plaintiffs had
made adm ssions, that by itself could not be nade
basis for refusing the withdrawal of the suit, if the
plaintiffs wanted to withdraw the suit uncondition-
ally. Learned advocate for the revisionist-defendant
Nos.6 to 9 had submtted that the plaintiffs were not
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relying upon the avernents made in the Purshish for
w thdrawal of the suit (Exh.59) and it was acceded to
that Exhibit 59 Purshish may be treated as sinple Pur-
shi sh for unconditional w thdrawal of the suit.

13.2 On a careful reading of the aforesaid de-
cision in Patel D neshbhai Mhanbhai (supra), it has
to be accepted that the Court was alive to the aspect
of the case that the third party applicants who had
applied at Exhibit 57 to beconme co-plaintiffs-the ap-
pellants herein, had already instituted their inde-
pendent suit for specific performance and in that suit
the plaintiffs of Special Gvil Suit No.194 of 1988
and the defendant Naranbhai through heirs were

parties.

Clarification by this Court and Apex Court

14. The fol | ow ng observati ons in Pat el
Di neshbhai Mohanbhai (supra) my be pertinently
not ed.

“M.A J. patel has also relied upon the de-
cision in the case of Satish Mhan Bindal v.
State of U P., reported in AIR 1986 All. 126 to
substantiate his say that adm ssion in plead-
ing, by thenselves can be nade foundation of
rights of the parties. The said judgnent was
cited in order to substantiate his say that if
the original petitioner is permtted to wth-
draw the suit unconditionally, it will w pe out
the adm ssions made in the present suit.”
(para 38)

“At this stage, M. B.S. Patel, has submtted
that the plaintiffs are not relying upon any
avernents made in the pursis and avernents
made in thee pursis nmay not be taken into con-
sideration, wthdrawal nmay be treated as un-
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conditional wthdrawal. In that view of the
matter, even if any avernent is made in the
pursis, those avernments will have no applica-

tion in any manner and the applicant-third
party can continue their suits and they can
rely even upon the so-called adm ssions nade
by the plaintiffs in the suit in question. O
course, question regarding adm ssions made by
the plaintiffs, which are helpful to the third
party-applicants, is required to be considered
by the Court before whomsuits are pending.”
(para 39)
(enphasi sed here)

14. 1 The Court observed in paragraph 49 inter
alia that the applicant-third party can rely upon ad-
m ssions of the plaintiff as per the provisions of the
Evi dence Act, in the suits filed by them which are
pending. It was further clarified in paragraph 50 that
if the respondent Nos.2 to 5 (the third party applic-
ants) have any independent right, naturally they can
pursue the sanme in the suits which they have already
filed. This Court also nmade it clear in the below
quot ed observations that wi thdrawal of the suit would
not prejudice in any way the rights of the third party
appl i cants, by observing and clarifying,

“So, far as argunent of M. A J. Patel regard-
ing Sec. 15(b) of the Specific Relief Act is
concerned, which provides that the specific
performance of the contract should be obtained
by the representative in interest of the prin-
ci pal of any party thereto, the said aspect can
be highlighted by the applicants in the suits,
which they have already filed and which are
pendi ng. The question whether there is any as-
signnent in favour of the applicants, is a
question which is required to be decided in
the suits filed by them and w thdrawal of the
present would not in any way prejudice the
rights of the third party-applicants and the
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suits filed by the third party-applicants are
required to be decided on their own nerits and
the applicants can raise all the points avail -
able to themin those suits.” (para 51)
(enphasi sed here)
14. 2 Agai nst the above judgnent, Special Leave
Petitions were filed by the third party applicants-ap-
pellants herein, which canme to be dismssed by the
Apex Court on 16" Novenber, 2004 as per the follow ng

order passed.

“The Speci al Leave Petition is di sm ssed.

W meke it clear that the dismssal of these
Speci al Leave Petitions does not preclude the
petitioners to pursue other renedies that are
available in law”
14. 3 From the above facts and the observations
and clarifications made by this Court as noted above
as well as further endorsenent thereof by the Suprene
Court observing to nake it clear that the di sm ssal of
Speci al Leave Petitions would not anmount to preclusion
for the appellants herein in pursuing the other rened-
les, it is significantly clear that rights of the ap-
pellants to seek specific performance and the rel ated
prayers are salvaged by virtue of observations in Pa-
tel Di neshbhai Mhanbhai Vs Naranbhai Randas (decd)
t hrough heirs [2005 (1) G.R 116] and the clarifica-
tion nmade by the Suprene Court as above. The G vi
Suits instituted by the appellants herein for specific
performance were pending and the above clarification

was in that context only.

14. 4 It appears that the appellants had filed ap-
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plication below Exhibit 174 in their Special Gvil
Suit No. 658 of 1988, which was on the ground that the
wi thdrawal of Special Gvil Suit No.194 of 1988 filed
by defendant Nos.6 to 9 was through fraud, m srepres-
entation and concoction and it was prayed that the
said withdrawal should be set aside. Learned trial
Judge dism ssed the said application below Exhibit 174
by order dated 24th January, 2008. The said order cane
to be challenged before this Court by way of Specia
Cvil Application No.4976 of 2008. This Court dis-
m ssed the said petition, however it was clarified by
this Court in paragraph 10 that, “above order and the
observations mnade hereinabove are for deciding this
petition on the basis of avernents nade, and the
pending suit of the petitioners and issues arising
therein shall be decided by the |earned Judge on the

evi dence that may be brought before him?”.

15. This clarification further made in the order
in Special Gvil Application above were on the sane
lines as the clarification nade by the Apex Court
noted above, it necessarily follows that the right of
the appellants-original plaintiffs to seek prayers
pl eaded in their respective present suits does survive
even after withdrawal of Special Gvil Suit No.194 of
1988 and al so after dism ssal of Special Cvil Applic-
ation No.4976 of 2008.

16. As far as the aspect of breach of injunction
under Order 39 Rule 2-A is concerned, the first appel -
| ate court recorded that though the defendants had
created interest in the property during the currency
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of the interimorder, the sane was revoked by defend-
ants thensel ves by way of revoking Exhibit 829 and Ex-
hi bit 830. Therefore the defendants acted to undo the
wong done. In the circunstances, the first appellate
court further observed that in the case of the case it
was not proper case for taking any action under O der
39 Rule 2-A and endorsed to the findings of the trial
court in that regard. The findings of the Courts bel ow
on this aspect are not required to be interfered with
in the second appellate jurisdiction. It could not be
said that it was a perverse finding. The question
framed on the said aspect is accordingly answered.

Pl eadi ngs in the Pl aint

17. The Civil Suit was instituted against all
the parties, that is the proposed purchasers of agree-
ment to sell dated 11t" March, 1986, as well as ori-
ginal owner. On an attentive reading and consi deration
of the avernents in the plaint, the contention of the
| earned counsel for the respondent that pleadings did
not make out a prayer for specific perfornmance, could
not be countenanced. In first paragraph of the plaint,
they averred about registered agreenent to sell dated
11th March, 1986 between the original owner and de-
fendant Nos.6 to 9 and nentioned the consideration and
the paynment nmade by defendant Nos.6 to 9. The factum
of subsequent agreenent of 1987 entered into by de-
fendant Nos.6 to 9 in their favour was al so averred
and pleaded. They pleaded that they were ready and
willing to undertake the procedure of obtaining neces-

sary perm ssion as per the conditions of agreenent to
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sell. They further averred that rights wunder the
agreenent to sell dated 11t" March, 1986 cane to be
transferred and assigned to them by way of subsequent
agreenent. The trial court rightly recording the
pleadings in the plaint observed that the plaintiffs
averred that total neasurenent of the property was
fixed at 5,417 Sq. Meters by Deputy Collector under
the ULC Act after considering full holding of the | and
as on 10" February, 1986by deceased Naranbhai Randas.
The plaintiffs thereafter averred about rate of
Rs.13/- per Sgq. Meters and the anount required to pay
accordingly and that they were ready and wlling to
pay. The plaintiffs further averred that they would
pay Rs.O01, 75,585/- being the remaining anount in Spe-
cial Gvil Suit No.657 of 1988, Rs.01,74,186.80 Ps.
bei ng bal ance anount payable in Special Guvil Suit
No. 658 of 1988, Rs.01,75,585.04 in Special Gvil Suit
No. 659 of 1988 and Rs. 02, 00, 203.96 Ps. being bal ance
anount payable in Special Cvil Suit No.660 of 1988 at
the tinme of execution of the sale deed. Thus there
were clear avernents regarding readiness and wlling-

ness to pay the bal ance anount of consideration.

17.1 Thus there was a specific avernent in para-
graph 5 of the plaint that plaintiffs were ready and
willing to pay the bal ance anount of consideration and
were ready and willing to performtheir part of con-
tract. The essential avernents regardi ng readi ness and
willingness was thus nade in the plaint by the
plaintiffs. They expressed their wllingness to abide
by the conditions.
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17.2 Learned advocate for the respondents
was justified in contending that in order to satisfy
requi rement under Section 16(c) of the Specific Relief
Act, actual tendering of noney is not necessary. Wen
there was a specific avernent in the plaint about
readi ness and willingness, it could not be said that
requi rement necessary to seek specific performance was
not fulfilled. The prayer was for specific performance
of the agreenent to sell nentioned in the plaint.
Therefore, the prayer was for specific performance of
the agreenment to sell nentioned in the plaint. The
prayer was thus properly nade. A sinultaneous prayer
was nmade for declaration that agreenent to sell dated
11th March, 1986 was alive for inplenentation. Thus
the pleadings in the suit of the plaintiffs nmade out
the prayer for specific performance. The requirenent
of pleadings in the suit for specific performnce was

net wth. Adequate details were pleaded.

Concl usi ons

18. In light of the above facts energing and the
position of law arising, the followng are the main
concl usi ons:

(i) The appellants herein are assignees and
“representatives-in-interest” within the neaning of
Section 15-B of +the Specific Relief Act, 1963.
Ther ef or e, they are entitled to seek specific

per formance of contract;

(i) Ri ghts of the appellants arise from
agreenent to sell dated 14t" Septenber, 1987 (Exh. 488)
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read wth agreenent to sell dated 11th March, 1986
( Exh. 498) ;

(1ii) Agreenent to sell dated 11t NMarch, 1986
(Exh. 498) executed by original defendant Nos.1l to 5 in
favour of original defendant Nos.6 to 9 renained
alive, and the rights derived therefrom upon origina
def endant Nos.6 to 9 cane to be assigned by subsequent
agreenent (Exh.498) with the appellants, in favour of

t he appel | ants;

(iv) The appellants-plaintiffs were entitled to
continue their respective Special Cvil Suits for
decree of specific performance even after wthdrawal
of Special Guvil Suit No.194 of 1988 and also after
dismssal of Special G vil Application No.4976 of
2008. Prayer for specific performance pleaded in the

suits survived;

(v) The pleadings and evidence nade out a case
for granting prayers for specific perfornmance.

19. As a result of above discussion and
concl usi ons, judgnment and order dated 02 April, 2013
of learned 7t" Additional D strict Judge, Vadodara in
Regul ar G vil Appeal Nos.14 to 17 of 2012 confirmng
t he judgnent and order dated 30t" Decenber, 2011 passed
in Special Cvil Suit Nos.657 to 660 of 1988 are
hereby set aside and the suit prayer in paragraph
13(1) is allowed directing the respondents herein-
original defendants to execute sale deed in favour of
the appellants giving effect to the transaction
anmongst thenselves by specifically performng the
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contract of sale and handing over possession of the
subject matter property, upon the appellants paying
t he bal ance anmount of sal e consideration.

Registry shall send back the Record and
Pr oceedi ngs.
(N. V. ANJARI A, J.)

FURTHER ORDER

At the tinme of pronouncenent of judgnent,
since in order dated 27t June, 2013 passed in Gvi
Application Nos.5045 to 5048 of 2013, while passing
interimorder in the Appeals, appellants were directed
to deposit anpbunts equivalent to five tines nore
anmount than the anmount of consideration involved in
each of the four Appeals. Pursuant to the said
di rection, anmount was deposited by the appellants with
the Registry of this Court as per the followng

detail s:

Amount (Rs.) Dat e Recei pt No.
08, 95, 931. 40|21st June, 2013 |292/2013-2014
09, 02, 925. 20|24th June, 2013 |296/2013-2014
09, 98, 743. 20|24th June, 2013 |297/2013-2014
09, 00, 000. 00|24th June, 2013 |298/2013-2014
01, 26, 019. 80|24th June, 2013 |299/2013-2014

Learned advocate for the appellants, on
i nstructions of the appellants, stated with regard to
t he aforesaid anount deposited that the appellants are
ready and willing to allow the entire anobunt to be
considered as additional anpbunt in respect of relief
granted so as to balance the equities between the
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parties.

It is directed that the anount deposited as
per the aforesaid judgnent with the Registry of this
Court, shall be transmtted by the Registry to the
Court concerned expeditiously.

At this stage, |earned advocate Ms. Mani sha
Nar si nghani for the respondents requests the Court to
stay the judgnent for three nonths so as to enable the
respondents to approach higher forum She stated that

record being bulky, long tine would be required.

In response to this request of |[|earned
advocate for the respondents, |earned advocate for the
appel lants nmakes a statenent that upto 10th Cctober,
2014 the appellants wll not take any steps wth
regard to execution pursuant to this judgnent.

In view of said judgnent, request as nade by
| earned advocate for the respondents is not
ent er t ai ned.

(N. V. ANJARI A, J.)
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