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appellants.

Heard on admission.

This is plaintiffs' second appeal directed against

the  judgment/decree  dated  31.10.2007  passed  by

Second  Additional  District  Judge,  Jabalpur  in  Civil

Appeal No. 12 A/2007 affirming the judgment/decree

dated 30.10.2006 passed by 17th Civil Judge Class II in

Civil Suit No. 71 A/2004.

Plaintiff having failed to establish the contentions

regarding  his  right,  title  and  the  encroachment  and

demolition by defendant over the Suit Property marked

with red with the suit plaint (evident it is from the suit

plaint that suit land is a strip which runs from east to

west and south to north bordering the building wherein

flat of the plaintiff is situated. It is also evident from

the sale-deed filed by the plaintiff that said suit land is

not part of the sale effected in favour of the plaintiff);

led the Trial Court dismis the suit filed by the plaintiff

for permanent injunction in respect of the suit property

on following finding 

"(9)- oknhx.k~ dh vksj ls vius i{k leFkZu esa fodz; i=

ih&1 ,oa izih&2 fn0 29 ekpZ 2001 izLrqr fd;s x;s gSa rFkk

vuqca/k i= fnuka 2-11-95 izih&4 izLrqr fd;k gS A ftlds



vk/kkj ij oknhx.k ,oa  izfroknh dza01 ih-lh-  egksfc;k ds

edku ds chp esa 10 QqV dklheasVjksM gksuk mYysf[kr ugha

gSA lkFk gha oknhx.k dh vksj ls oknhx.k ,oa izfroknh daz01

ds e/; esa fLfFkr okn xzLr jksM ds eki ds laca/k esa vU;

dksbZ  nLrkost Hkh  izLrqr  ugha  fd;s  x;s  gSaA  ,slh  fLFkfr

esa ;g izekf.kr ugha gksrh gS fd oknhx.k ,oa izfroknh dza0 1

ds edku ds chp esa fdruk pkSM+k jkLrk iwoZ ls 'ks"k gS A tks

fd fl)h dk Hkkjoknh ij gS A izfroknhx.k dh vlQyrk

dk ykHk oknh ugha ys ldrk gS A lkFk gh izfroknhx.k }kjk

oknhx.k dh fdl Hkwfe dk rksM+QksM+ fd;k x;k oknhx.k dh

vksj  ls  izekf.kr  ugha  djk;k  x;k  gS  A  ftl  rF;  dks

nLrkosth  lk{;  ls  izekf.kr  fd;k  tkuk  gS  A  ekSf[kd

lk{; }kjk izHkkfor ugha ekuk tk ldrk A 

10& oknhx.k dh vksj ls izLrqr okn LFkkbZ  fu"ks/kkKk gsrq

izLrqr  fd;k  x;k  gS  A  oknxzLr  Hkwfe  ftls  oknuD'ksa

esa ,]ch]lh]Mh] yky jax ls nf'kZr fd;k x;k gS A oknhx.k ds

LoRo ,oa vf/kiR; dh Hkwfe gS ds laca/k esa ?kks"k.kkRed fMdzh

dk  vurks"k  ugha  pkgk  x;k  gS  A  ,slh  fLFkfr  esa  fofuZ"V

vuqrks"k  vf/kfu;e 1963 dh /kkjk 38 dh ifjf/k esa oknhx.k

dk LoRo ,oa vf/kiR; ij izfroknhx.k }kjk voS/kkfud :i

ls LoRo dh Hkwfe ij vFkok vf/kdkj dk guu dj vfrdze.k

fd;k tkuk izekf.kr ugha gksrk gS A ftlds vHkko esa LFkkbZ

fu"ks/kkKk oknhx.k izkIr djus ds vf/kdkjh ugha gSaA"



Said findings have been affirmed by the Appellate

Court  in  an  appeal  preferred  by  the  plaintiff.   The

Appellate Court observed

12  -izn'kZih&1  ,oa  izn'kZih&2  rFkk  okni=  esa  of.kZr

vfHkopu ds vuqlkj vihykFkhZx.k ds edku dh mRrj fn'kk

esa  [kkyh Hkwfe ds ckn jksM gS  ,oa  jksM dh nwljh rjQ

mRrjoknh dza01  dk edku gS]  TkSlk  fd okni= ds  lkFk

layXu uD'kk esa Hkh n'kkZ;k x;k gS A okn uD'kk esa yky jax

ls  f?kjh  gqbZ  txg mRrjoknh  daz01  ds  edku ls  yxdj

n'kkZ;h  xbZ  gS  ,oa  vihykFkhZx.k  rFkk  mDr  yky jax  ls

n'khZ;h xbZ txg ds chp esa lkoZtfud jksM Hkh n'kkZ;h xbZ

gS A bl izdkj ;g Li"V gS fd yky jax ls n'kkZ;h xbZ

txg vihykFkhZx.k ds edku ls yxdj ugha  gS  A blds

vfrfjDr izn'kZih&1 ,oa izn'kZih&2 ds fodz; i= ds lkFk

tks uD'kk layXu gS mlds vuqlkj vihykFkhZx.k ds }kjk dz;

dh xbZ Hkwfe rFkk edku rFkk jksM ds chp esa dqN [kkyh

txg gS rFk vihykFkhZx.k ds vfHkopu ds vuqlkj jksM ds

nwljh rjQ mRrjoknh dza01 dk edku gS A ,slh n'kk esa

okni= lkFk layXu uD'kk esa yky jax ls n'kkZ;k x;k LFkku

izFken`"V;k vihykFkhZx.k ds LoRo ,oa vkf/kIkR; dh izekf.kr

ugha  gksrh  gS  aA   ,slh  n'kk  essa  vihykFkhZx.k  dk  nkok

muds }kjk izLrqr fd;s nLrkost ,oa izLrqr fd;s x;s okn

uD'kk  ls Lo;a izekf.kr ugha gksrk gS A

13& ,slh n'kk esa ftl izdkj dh LFkkbZ fu"ks/kkKk dk vuqrks"k

mRrjoknhx.k ds fo:) vihykFkhZx.k us pkgk gS og iznku



fd;s tkus ;ksX; ugha gS D;ksfd okn uD'kk esa yky jax ls

n'kkZ;s Hkkx vihykFkhZx.k ds LoRo dk ugha gS A tgkaW rd

vkWaxu esa xkM+h ;k dkj ds izos'k djus ls fu"ksf/kr djus ,oa

vksxu dks tekus esa  gq;s [kpZ dks  mRrjoknhx.k esa  fnyk;s

tkus dk iz'u gS vihykFkhZx.k us ,slk dksbZ uD'kk izLrqr ugha

fd;k gS]  ftlesa  ;g n'kkZ;k x;k gks  fd vihykFkhZx.k ds

LoRo dh Hkwfe ds fdlh LFkku ij muds }kjk vkWaxu cuk;k

x;k  gS  ftls  mRrjoknhx.k  us  rksM+k  gS  A  ,slh  n'kk  esa

la'kks/ku  ds  ek?;e ls  vihykFkhZx.k  ds  }kjk  tks  vuqrks"k

okni=  esa  lekfo"V  fd;k  x;k  gS  og  vuqrks"k  Hkh

vihykFkhZx.k izkIr djus d gdnkj ugha gS A

The concurrent finding of fact arrived at by both

the Courts being based on cogent material evidence on

record does not lend any support to the contentions

raised by the appellants that the findings are perverse

as would warrant an indulgence.

The appeal fails and is dismissed.
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