IN THE HIGH COURT OF JUDICATURE AT BILASPUR (C. G )

ACQUITTAL APPEAL NO. 8@ |R°196F 3088

APPELLANT ¢ Exccutive Engineer(0 & M),
' COMPLAINANT © Chhattisgarh  State  Electricity
' Board, Sakti, District Janijgir-
Champa (C.G.).

VERSUS
. RESPONDENT = : Leeladhar Chandra Son of B. P.
ACCUSED PERSON Chandra, aged about 30 years,

Resident of Village Beerbhantha
Chowk, Malkhardda, Police Station
' Maikharoda,  District  Janjgir-
Champa (C.G.). ) '

APPEAL UNDER SECTION 378 (4) OF THE CODE OF CRIMINAL ,r
PROCEDURE; 1973 READ _WITH SECTION- 156 OF THE '
" ELECTRICITY ACT, 2003




HIGH COURT OF CHHATTISGARH AT BILASPUR

ACQUITTAL APPEAL NO. 80 OF 2010

APPELLANT _ : Executwe Engineer (O&M),_
(Complainant) - | _ C.S. E B. Sakti
VERSUS
RESPONDENT | : Leeladhar Chandra
-(Accused) '

1 has been preferred by the
t of acquittal dated 11.8.2008
Tlectricity Act), Janjgir, DiStriet
ity Criminal Case No.04/2008,
cqultted of the charge under

'Appellant agalnst the 51
passed by»'thef Special -

Jarljglr—Champa, in Speé L
whereby the Respondé
Sectlon 135(a) of the Elee&rﬁfgéﬁ% 2003

(2) Br1ef facts giving rise to the ﬁlmg of the instant Acquittal. -
Appeal as per the complaint are that on 20.11.2006 on a sudden. - ?‘

. inspection of the premises of the Respondent at Beerbatha Chowk,

i Malkharouda, by the Executive Engineer (Vigilance), C.S.EB,

‘ Janjgir along with its staff, it was found that the Respondent had

. taken an electricity connection illegally by hooking from the L.T.
Line of the Electricity Board and thereby he was doing fabrication

~work by using 7HP motor and electr1ca1 apparatus ‘of 260watt.

~In thls connection, Spot Inspection report and Panchnama was
prepared, seizure proceeding was done and calculation-sheet in

- respect of consumption of electricity was also prepared and sent to
the Respondeht It was held that the Respondent had put the

Electr101ty Board to a loss of Rs.1,36,127 / Thereafter a eomplaunt-




case (i.e. 'Special Electricity Criminal Cas.e No.04/2008') was filed |
- before the Special Judge (Electricity Act), Janjgir, against the
Respondent for having committed the offence under Section
135(a) of the Electricity Act, 2003, and the matter was put to
trial.

(3) Durmg the course of tnal three witnesses i.e. PW-1
Rajeshwar Minj, Executive Engineer (Vigilance), PW-2 Satya
Prakash Mahilange, Line Attendant Grade-II and PW-3 Vinod
Kumar Mahilange, Lineman, were eﬁcamined by the prosecution in

support of its case; all re d_epartmeh_tal witnesses.

Statement

_ the Court below, i.e., 'the'.'
;Spe01al Court const1tu ed = the Electr1c1ty Act vide: 1ts

judgemerit ofﬁcqulttal da;te 2008 reached to the conc_l_uswn

that the prosecut1on ha:% s able to prove its case beyond

reasondble doubt agaln

é)”nden’t ahd therefore, giving.:

the benefit of doubt the Fegppudent was acqultted of the charge :

leveled against him under Section 135(a) of the Electricity Act. o

(5) It is this judgement of acquittal dated 11.8.2008 against
which the instant Acquittal Appeal has been preferred by the
Appellant/Electricity Board. o

(6) Learned Counsel for the Appellant, Shri M.D.‘&Sharma,_ has
submitted . that in fact the Court below has too technically not
a_ceepting the case of the prosecution acquitte'd"the Respondent.
Learned. Counsel also submits that' the Court below has not
properly appreciated the oral and docuni_entaly evidence adduced
by the prosecution and has discarded the admissible evidence
and, in the course, the Court below has decided the ﬁatter

- —— .

| contrary to law. It was also contended by the learned Counsel for




the Appellant that the third proviso to Section 135 of Electricity- |
Act, 2003 clearly gives a benefit of presurnption to be rnede and
the Court below has totally ignored the said third proViSo to -
Section 135 of the Electricity Act, 2003 thet unless the contrary

is proved it has to be presumed that the ‘accused/Respondent -

“was dishonestly using the electricity of the Appellant/Electricity

Board. So far as the non-availability of independent witness to

prove the case of the prosecution is concerned, learned Counsel

~ for the Appellant submits that only because any independent

W1tness has not been examined to prove 1ts case by 1tself would

er prosecutlon w1tnesses

FEORY W gy 3:"

‘cquittal Appeal deserves to be allowed

Respondent be conviét ?enceju"nder Section _135(&) 'of :

bt B i

the Electrlclty Act, 20035Rg ool

* In support of his contentions, Counsel for the Appellant has _- |

relied upon the judgements reported in 2001 Cr.L.J. 504; 2009
Cr.L.J. 4100; 2008 Cr.L.J. 4034; 2013 Cr.L.J. (NOC) 441; 2006-_ B |

(2) Cr.L.J. 1121; AIR 2002 SC 1621 and 2006 (10) SCC 617.

{7) Per'contra, Shri Sanjay Agrawal, learned Counsel for the

Res.pondent, opposing the submissions put forth by the learned
Counsel for the Appellant, has Vehementty:_ atgued’that a plain
perusal of the finding arrived at by, the Court below itself would

‘reveal that the entire prosecution case is done in a half heart_e_d

manner and no efforts have been made.by‘ the proseeuﬁon to
prove the case beyond all reasonable doubt. Learned Counsel for

the Respondent also submitted that even if we peruse the records

' to assess the manner in which the investigation was conducted it

— e




would reflect that the prosecution has not rﬁade anyi se;jous
efforts for proving the charge levelled against the Res:pondérit.in a_'
manner as is required under the provisions of law. According td
the Counsel for the Respondent, apparently no witness of. the

near vicinity was called upon at the time of the surprisedcheck

_'ibei'ng..conducted by the officers of the Appellant/Electricity Board

and that since the three witnesses who have been examined on

behalf of the prosecution are officer and empiﬁyees of thé'same

" department, it can be safely held that they are interested

witnesses and, therefore, the testimony of these witnesses loses

. its credibility. Si eizure of any electrical

T e e

| should be given to th :
has further submitted t
Appaal is very limited aﬁ&ﬁﬁaﬁaﬁ has to be proved on behalf of

- the -complainant beyond all reasonable doubts in .respect of .

pe of mterferlng in an Acqulttal_':

commission of the offence by the accused and that even if tﬁ_ere is
a slightest of doubt in respect of the case having been pro%réd_ or
not, the benefit would always go in ..favour of the accused.-,_.-, -
Learned Counsel for the Respondent, th_erefo're, prayed that the“. '

instant Appeal being devoid of merits is liable to be rejected.

(8) -Considerillg the ‘contentions ~put “forth by “the - learned
Counsels aﬁpearing for either side andon pertisal of the
materials available on record as well as the impugned judgement,
if we see fhe evidences that have been lead on behalf of the

| prosecution it reflects that the prosecution has failed to prove its

case beyond reasonable doubt and that there are many lacunas

on the part of the prosecution in estabhshmg its case masﬁnlg_gh#;__

e ——




as according to thé-' prosecution witnesses on the date -of |

inspection i.e. on 20.11.2006 when - they had in.sp‘e_cted thgz__;'_

: ‘premises of the Respondent, it was found by them tha"t‘thjé."..'
Respondent had taken electricity illegally by hooking wires ffom
the main line of the Electricity Board and therefrom he was usmg
a 7HP motor as well as other electrical apparatus _6f 260watt

illegally. However, when we see the cross-examination of PW-1 |
Rajeshwar Minj, Executive Engineer (Vigilahcé)  he has clearly
admitted in Para-6 that he had no information that whether the
Respondent had been given an electr1c:1ty connectmn by the :

Electricity Depar

o had 1nspected the fa_,ﬁ p Of-.'--"éﬁé Respondent, the
- Respondent had a legal miﬁl’iﬁcgnnection-fof using Weldiﬁg'

machin;e. Thus, from the oral and documentary evidence adduced
by the prosecution it is evidently clear that the Respondent had a
~ legal electricity connection for using welding machine of 10HP
prior to and on the date of inspecﬁon i.e. on 20.11.2006 when the
1nspect1ng team had inspected the fabrication shop of the
~ Respondent and that it appears that Wlthout obta_mlng any
1nf0rmat19.n in this regard from the Electricity Department,
Malkharoda they had straightawéy initiated -a proceeding u/s
- 135(a) of the Electricity Act against the Respondent. o |

In -addition, from the cross-examination of PW-1 Rajeshwar -

Minj, it is clear there was no effort made on the part of the
inspecting team for calling any pei*sén from the local Vicinity,l as

is required under Section 100 (4) of CrPC. Slmllarly, in the entire
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| .come on record, it can” afel ?;’concluded that there is ‘no

case of the prosecution, there was no independent ‘witnéss to =
support the case of the prosecution, which also is a procedure .~

contrary to the provisions of law. The said witness Pwnul-- )

Rajeshwar Minj has also admitted that he had not seized any o
electrical appliances which were be1ng used in the fabmcatmn B
shop of the Respondent and that no separate seizure memo has

been prepared by him in respect of the seizure of wires used in

the alleged hooking. This also creates a great eletr.iept!o-f doubt in

the inspection proceedings. Similarly, there is ‘also a great

element of missing links in respect of entry, search and seizure

he premises of the

For the. f(’inegomg : and the ev1dences Wthh have

' that the 1mpugned Judgme”' 1S TC based on the ev1dence or the
evidencde on record has not been properly appre01ated by the

" Court below which may Warrant.mterference by this Court.

(10) In the instant case, learned Counsel for the Appellant has .
relied upon the matter of State Gout. of NCT of Delhi Vs. Sunil and

" Another [2001 Cr.L.J. 504]. Relying upon Para-19 of the said i
- judgement, learned Counsel for the Appellant submitted that the

requirement of calling upon‘ independent and relied upon

witnesses to lead evidence to prove the case of the prosecution
would ot be necessary, particularly, when the proceedings have

been drawn under the provisions of the Electricity Act, 2003. But,

the same would had been required-if it is a case where certain,

specific seizure to be done from the accused person then the

presenee of the independent witness would had been reletfant;‘_,,

—




Similarly, learned Counsel for the Appellant a’l's-o.relied upon the o

decision rendered by Pun_]ab and Haryana H1gh Court reported in

- 2009 Cr.L.J. 4100 titled as “Surinder Pal & Ors. Vs. State of

Pun_]ab”, wherem the Counsel for the Appellant stressed upon

Para-17, so far as the search and 'seizur.e is concerned.

However, the said contention of the learned Counsel for the

Appellant cannot be accepted for the reason that a plain perusal

- of the provisions sub-section 5 of Section 100 of CrPC clearly

'envisages the fact that the provisions of requirement of an

well as for seizur e S et;on i.e., Section 100

G ]
would also not come to the aid of the Appellant

(11) Learned Counsel for the Appellant has further relied upon

- the decision rendered by Gujrat High Court in “Gopalbhéu' :

Chandubhai Rana Vs. State of Gujarat” reported in 2008 Cr.L.J.

- 4034, wherein the Counsel for the Appellant' relied upon in ParaQ :

11 of the said judgement and relying upon the said judgement,

“learned Counsel for the Appellant tried to emphasize the fact that

there was no reason whatsoever to disbelieve the evidence lead .by

the prosecution witnesses, particula:‘t‘ly, the officers of the
Electricity Board and, therefore, the judgement of acquittal
granted by the Court below deserves to be set aside. '

"~ However, in the instant case the said judgement cannot be

made applicable for the reason that the finding of the Coum

[

independent witness is for both the instances, i.e., for search as |




" ,1nterfere in'a Judgementf

was not that the witnesses on behalf of the prosecuti'é)ﬁ' 'We‘re'ﬁot .

reliable but the finding of the Court was that the deposition of the

prosecutlon witnesses was disbelieved by the Court on account of;

various contradictions that was there amongst the evidences o_f‘-v

the prosecution witnesses and the benefit of which gi_ven'_ to, the

'aecused person. As such the said judgement cannot be 'made‘ .

applicable to the facts of the instant case.

- (12) Similarly, learned Counsel for the Appellant in addition has
‘relied upon the following judgements with regard to the

disbelieving of the prosecution witnesses:-

'for the Appellant to shic owers of. theH1gh Court to “
ittal in the event if the finding

arrived at by the Cou *ei?vefse, cd'n’trary to evidence.

However, if we perusé »of the"Court below it would

" clearlys show that the GGUYE BElow in" fact has considered the

evidences which have come before the Court below very minutely

and has reached to a conclusion on the basis of the es,sessment

‘made. Thus, it cannot be said that the findings are baseléss or

are contrary to the evidence on record. As such, the judgements -

cited by the Counsel for the Appellant would not be of any

assistance to the Appellant in the facts of the present case.

(13) It is settled position of law that_in an appeal a’éainSt an
order .of acquittal only in exceptmnal cases where ‘there are
compellmg circumstances and the Judgment under appeal is

found to be perverse can the Appellate Court interfere with the =

- order of acquittal. Recently, Hon'ble the Supreme Court in the

case of Phula Singh Vs. State of Hiiﬁachal Pradesh, AIR 20 14 SC ' -
1256, in Para-10, has in very categorical term held that: “The
- e




appellate Court should bear in mind the presu_ﬁlption of innocence- "
of the accused and further that the trial Court's acquittal'BolsterS';."" |
the presumption of his innocence. Interference in a routine manneri

where the other view is possible should be avoided, unless there '

are good reasons for interference.”

( 14) Once there is an order of acqulttal in favour of the alleged -
accused person, the same should not be interfered with very _

- lightly unless there is a prima facie strong case w1th cogerit',.
_suff_iclient and substantial proof in favour of the prosecution

brought before the Court below and which has not been

That while reapp: -‘irecensidering -'the evidence

upon. Wthh the order qﬁgageﬁ%tal is based, certain other :

prmc1ples pertaining to other facets are to be borne in mind.

An appellate Court, however, must bear in mind that in -
case of acquittal, there is double presumption in favour of the
accused. Firstly, the presumption of innocence is available to him

" under the fundamental principle of criminal jurisprudence that

every person shall be presumed to be innocent unless he is

proved guilty by a competent court of law. Secondly, thea’accu_sed

having secured his acquittal, the presuﬁptibn ‘of his inngcence is

_Vfurther‘? reinforced, reaffirmed and strenéthened by trial Court.

If two reasonable conclusions are possuble on the ba31s of

-the evidence on record, the appellate Court should not dlsturb

the ﬁndmg of the acquittal recorded by the trial Court. The High |

- Court is also required to see that unless there are w




and compelling circumsta‘nces,k the order of aéquittal is not

required to be reversed in appeal.

It is trite here to refer to a few decisions in this regard by

the Hon'ble Supreme Court:

« 2007 (4) SCC 415 - Chandrappa v. State of Karnataka.

* 2012 (1) SCC 602 - State of Rajasthan v. Shera Ram.

* 2013 (5) SCC 705 - Shivasharanappa v. State of Karnataka.
+ AIR 2009 SC 1542 (Para 12) - State of Punjab v. Sukhchain
. Singh & Anr.

2012 (6) SCC 589 (Para-27) — Rohtash v. State of Haryana.

(15) Thus, for the foregoing reasons, this Court is of the

considered vie - by the Court below is

(16) The Appeal thus f
" ;tbtally deveid 6f-merits.
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