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Branch Sastlgarhi Chowk, Ralgarh

Tahsil an<3 Distrlct Raigarh (C.S.)

vsasus

BlllSls

RssroroTSNTS
AP%ICAKTS-

5 |sA2_4->'s~TVK!-^<'
c^-^-^yt

^

i ^7-. Heeralal s/o Santram Patel,

age<3 56",ys.;;irs,

2. Minor Bhoori Bsi D/o Heeralal ,>
aged 17 yekrs,
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Minor Basant Kumar a/" Heoralal?

-> ~»
sgeQ 15 years,

Deepsk Kumer s/t) Heeralal,

aged 12 years.

Gsnga 3ax D/o Heeralsl, aged

5 years.

Respondent No. 2 to 5 minor

through- Guardlsn father

Heeralal a/o Santram Patel

all resldent of Dahejari ,
P.S. Kharsiya Dlstt. Raigarh

(C.G.)

Above persons are parties ln

Glaim csse No. 59/2002 appeal

valued at Rs. 1,51,000/- only.

Seetaram AgFewel s/o not
"known, aged about 40 years
Transport owner, resident of

Kewada Bsi Roed, Raigarh

Tahsii and Distt. Raigarh

Ashok Kuraar S/o Brijlal

Agrawal, agsd about 38 years
Transport owner an<3 Business

Resident of Stetion Rao<3 '

Kharsiys Dlsfet. ^aigarh. - .
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8. Firtooram Pstel s/o Chamar

Singh, aged 36 years (about)
Driver Resident of Dahejari

Tahsil Kharslya District

Relgarh (C.G.)
. (TRUCK DRTVER }

liS.III

RE5EONDEKT
A PPLIGAI'IT Ghurau Singh 3/0 J'agaturara

Dhanuwar, aged about 30 yegrs
resident of Dahejari Tahsll

Kbarsiya Distt. Raigarh (G.G.)

CLAIM-ANT •

Above peKSons is party in

clsim cas^ No. 60/2002 appeal

valued at Rs, 55,000/~ only.

APPEAL .UNDER SSCTIQN 173 OF MOTOR VBIICLE ACT 1988 .
'

CONSOLIDATED APPEALS TOTAL VALUSD AT RS. 2.06,000/- .
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HIGH COURT OF CHHATTISGARH AT BILASPUR

M.A. No. 741/2003

APPELLANT

RESPQNDENTS

The New IndiaAssurance Co. Ltd.

VERSUS

Heeralal and others

SB: Hon'ble Shri Goutam Bhaduri. J.

Present: Shri Shree KumarAgrawal, Sr. Advocate with Shri

Anand Gupta, Advocate for the;appellant.

None for respondents.

ORDER v

(Passedon31stJuly,2014)

1. This is an appeal by the insurance company, against the

award dated 25.01.2003, passed in Claim Case

No.59/2002 by Fourth Additional Motor Accidents Claims

Tribunal (Fast Track Court), Raigarh (C.G.), whereby an

award of Rs.1,51,000/- was passed as against the claim

of Rs.6,92,000/-.

2 . Brief facts of the case are that a claim petition was filed by

the husband and the children of the deceased Rambai on

the pleadings that on 30.06.1999 a truck bearing No. M.R-

26D-3954 met with an accident whereby Rambai who was

travelling in the said truck died while Mangli Bai sustained

severe injuries. This fact is nof in dispute that that the truck
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bearing No. M.P.-26D-3954 was covered under the

insurance issued by the New India Assurance Company

Limited on the date of accident.

During the cours§of trial, the owner of the truck Seetaram

Agrawal remained ex-parte while the driver of the offending

vehicle did not file his written statement. The reply was

filed by the insurancecompany while one of the person

Ashok Kumar Agrawal who has also arrayed as non-

applicants has filed his written statement and denied the

claim ofthe claimants.

Learned Tribunal as against the claim made for

Rs.6,92,000/- by the claimants, i.e. legal heirs of the

deceased Rambai, has passed an award of Rs.1,51,000/-.

By such award, the learned Tribunal has held the

insurance company liable alongwith other non-applicants

and directed to pay the amount of award and the liability

has been fastened overthe insurance companyjointly.

Learned Counsel for the appellant insurance company

would submit that Rambai the deceased was travelling as

a gratuitous passenger and therefore, the liability which

has fastened over the insurance company is completely

illegal. He would further submit that the deceased was

travelling in the goods carriage vehicle as a gratuitous
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passenger and therefore, there was a clear breach of

policy and the policy did not cover such passenger, who

were travelling in the goods vehicle, therefore, it was

submitted that, the insurance company can not be held

liable for the same.

1 have heard the learned Counsel for the appellant at length

and perused the record.

In order to ascertain the liability of the irisurance company,

the documents and the evidence of insurance company

was perused. The insurance company on their behalf has

examined their officer Shri A. Toppo as non-applicant

witness No.1. According to the said witness the vehicle

was insured by New India Assurance Company for the

period of 11.02.1999 to 10.02.2000 and it was for the

goods vehicle. The copy of the policy was proved as

Ex.N.A./1. This witness has also stated that the policy was

for goods vehicle wherein the passenger could not have

been carried.

Perusal of the policy, which is marked as Ex.NA-1 shows

that.policy was for goods carriage vehicle. This evidence

cannot be sidelined. The accident in this case had taken

place on 30.06.1999. Therefore, as perthe definition ofthe

goods carriage U/s. 2(14) 1t means motor vehicle
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constructed or adapted for use solely for the carriage of

goods. Section 2(35) of the Motor Vehicle described public

service vehicles which means any motor vehicle used or

adapted to be used for the carriage of passengers for hire

or reward. Therefore, taking to definition of goods carriage,

it leads to expression that in the vehicle wherein the

accident occurred, the passenger could not have been

carried. Therefore, after examination of the evidence

which is available on the record 1 am ofthe opinion that the

accident happed in a vehicle which was megnt for goods

carriage and passengers were not entitled for travelling in

it. Accordingly it is held that the fastening of liability over

the insurance company by the Tribunal was wrong as there

was a clear breach of policy.

Further more taking into fact that with respect to satisfy the

liability of the award by the insurance company,

considering the beneficial object of the motor vehicle act as

the claimants can not be compelled to struggle for recovery

of the amount, in view of the fact that the accident had

occurred in the year 1999 and almost 15 years have

pagsed and further as per principle laid down in case of

National Insurance Company Ltd. Vs. Challa

Bharathamma & Ors. reported in 2004 AIR SCW 523, it

is directed that the insurance company shall first satisfy the
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liability and thereafter shall be entitled to recover the same

from the owner and driver of the vehicle namely Sitaram

Agrawal and Firturam Patel. Further it is directed that the

insurance company need not to file a separate proceeding

and the same shall be recovered in the execution

proceeding itself. The appeal is therefore partly allowed.

10. No order as to costs.

Sd/-
Goutam BSiaduri
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