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HIGH COURT OF C HATTISGARH AT BILASPUR

Single Bench: Ho
'ble

Shri Jus1w‘ce T.P. Sharma

Criminal A peal No.1430/2000 ‘

Mrs. Kiran Jain, Advocafe for ’rhe appellant

Mr. U.K.S. Chandel, Panel Lawyer for fhe S‘ra’re.

J U D G M E N T

(30.06.2014)

1. Challtn‘ge in This appeal is To The judgmen’r 0f convic’rion and order of

sentence dm‘ed‘25.4.2000 passed by The 6m Addifional Sessions

Judge, Durg in SJ. No.303/99 whereby and whereunder The CourT

below afTer holding“ The oppeIlanT guilTy for-commiTTing rape wiTh The

prosecuTrix (PW-10), name noT menTioned, convicTed him under

SecTion 376 of The Indian Penal Code (for shorT
'The

IPC’) and

senTenced To undergo RI. for 07 years and fine of Rs.500/—, in

defaulT To undergo addiTionaI R.I. for Three mon'rhs.

2. ConvicTion is impugned on The ground ThaT wiThouT There being any

ioTa of evidence The Trial CourT has convicTed & senTenced The

appeIIanT as aforemenTioned and Thereby commiTTed illegaliTy.

3. As per case of The prosecuTion, on 28.6.1999 aT abouT 2.15 p.m. on

accounT of illness (W) The prosecuTrix (PW-10) was sleeping in The

verandah. Her husband had gone ouT of The house.
’The

appellanT,

who had consumed liquor, came To her house, asked abouT her

husband, ThereafTer caughT hold her hands, abused her, dragged her

’
inside The room and- There commiTTed rape wiTh her. Raju & his wife

have seen The incidenT. She came ouT from The house and wenT To

G

The house of Dhannu, knocked his doors buT nobody came ouT. She

also wenT To The house of some Telgu woman where she was hidden

oim

l
l for someTime. ThereafTer, she senT wriTTen complainT (EXP-7) To The

police on The basis of which FIR (EXP-11) was recorded. The

‘
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prosecufr'ix was sen’r for medical examinafion. she was examined by

Dr. (Smt) Sugan Sawanf ( -1) vide Ex.P-1 but she did no’r nofice

any injury or sympfom f0 opin commission of recen‘r infercourse

with The prosecu’rrix. Undergarm n‘rs'of The appellan’r were seiied

vide EXP-4. He was examined by Dr. GS. Thakur vide EXP-5 who

found him capable To commi‘r intercourse. Smegma was no‘r found.

Undergarments of ‘rhe
prosecutrix were seized vide Ex.P-8. Semen

of appellanf and undergarmenfs were seized vide EXP-9. Vaginal

slides were seized vide EXP—10. Seized arTicles were sem‘ for

chemical examinafion To FSL vide EXP—13. As per FSL repor‘l’ (Ex.P-

14),
33am

on pe‘r‘ricoaf & vaginal slides of fhe prosecufrix and

undergarmen'rs _of The appellanT were noT found. STaTemenTs of

wiTnesses were recorded under SecTion 313 of Cr.P.C.
£

4. AfTer compleTion 6f invesTigaTion, charge sheeT againsT The appellanT

was filed before The Judicial MagisTraTe 15* Class, Durg, who' in Turn

commiTTed The case To The CourT of Sessions from. where The

AddiTional Sessions Judge has received The case on Transfer for

Trial. In order To prove guilT of The appellanT, The prosecuTion had

examined as many as 11 wiTnesses. STaTemenT of The appellanT was

recorded under SecTion 313 of Cr.P.C. where he denied The

circumsTances appearing againsT him in The prosecuTion case and

pleaded innocence 6i false implicaTion on accounT of enmiTy.

AfTer providing opporTuniTy of hearing To The parTies, The Trial CourT

convicTed 6i senTenced The presenT appellanT as menTioned in Para-1

of This judgmenT.

6. I have heard learned counsel for The parTies, perused The impugned

'
judgmenT and record of The Trial CourT.

7. Learned counsel’ for The appellanT vehemenTly argued ThaT convicTion

of The appellanT is subsTanTially based on The evidence of The

prosecuTrix (PW-10) buT her evidence does noT inspire confidence.

Even oTherwise as per her evidence on accounT of enmiTy reIaTing To

C;

.
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sell of liquar for which The uppeIIanT has compelled ‘rhe
prosecu’rr‘ix

and her husband +0 Ieave colony, he has been falsely implica’red by

’rhe
prosecufr‘ix” she further- submifs Thaf her eviderice does nof

fin§d corroborafion from o’rher“ evidence. Dr. (SmT.) Sugan Sawanf

(PW-1) has also nof noficed any symp’rom of rape. Undergarmen’rs of

boyh The par‘ries were Seized on fhe same day bu? as per' FSL reporf,

speirm was no? found in The undergarmenTs which" negaTe The

corjnmission of inTercourse by The appellanT wiTh The prosecuTrix.

The appellanT was examined by Dr. J.S. Thakur (PW-5) on 2.7.1999

i.e.3 afTer four days of incidenT, and he noTiced ThaT smegma was

miss?n§. AppellanT is married person, missing of smegma was noT as a

resuIT of infer-course wiTh The prosecufrix buT may be on accounT of

inTercoiirse by The appellanT wiTh his own wife. She furTher submiTs

ThaT evidence adduced on behalf of The prosecuTion is noT of sTerling

characTer and did noT find supporT from oTher sources, Therefore,

convicTion and senTence of The appellanT is noT based on cogenT and

reliable evidence. ATieasT The appeIlanT is enTiTle‘d for benefiT of

doubT on The ground of previous enmiTy.

On The oTher hand, learned counsel for The STaTe opposed The appear

and submiTTed ThaT evidence of The prosecuTrix (PW—10) by iTseif is

sufficienT To prove guilT of The appellanT and on The basis of

aforesaid evidence, The CourT below has righTly convicTed and

senTenced The appellanT.

In order To appreciaTe The argumenTs advanced on behalf of The

parTies, I have To examine The evidence adduced on behalf of The

prosecuTion.

10. As per evidence of The prosecuTrix (PW-10), on 28.6.1999 The

Uappellan’r has committed forcible infercourse wifh her and she

lodged The reporT on The same day. As per evidence of Dr. ($mT.)

Sugam SawanT (PW-1) and Ex.P—1, The prosecuTrix was examined on

The same day aT 6.30 p.m. i.e. wiThin five hours of The incidenT. Her

peTTicoaT has been seized, slides of vaginal smears were also Taken
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and The same was senT for chemical examinaTion To The FSL. In The

cross-examinaTion The prosecuTr‘ix hqs admiTTed enm‘iTy wiTh The

appeIlanT. In para-17 of cross-examinaTion she has also admiTTed

ThaT iniTiaIIy The appeIIanT had lodged reporT againsT The prosecuTr‘ix

and her husband for causing injury To Them. In Para—18 she has

furTher admiTTed ThaT’The appellanT has made wriTTen complainT To

The police ThaT They are selling liquor and ThereafTer They have lefT

G—Cabin. As per her evidence, she was residing aT village Kashi,

Police STaTion PaTan. As per seizure (Ex.P-18), wriTTen compiainT

(Ex.P-7), FIR (EXP—11), address of The prosecuTrix is
‘G-Cabin,

Shan‘dar Chowk, BMY Charoda'. Her evidence revealed ThaT afTer The,

incidenT she has lefT
'G-Cabin'

i.e. she has lefT her previous residence

on acco‘unT of complainT made by The appeIIanT againsT her and her

husband. This shah/s ThaT There was animosiTy beTween The parTies.

OTher wiTnesses have corrobor’aTed her evidence. WiThin five hours

of incidenT, peTTicoaT of The prosecuTrix was seized and she was

examined by The docTor who has Taken slides of vaginal smear and on

iTs examinaTion, The FSL has noT affirmed presence of sperm which

shows ThaT There was no compIeTe mTercourse alThough as per her

evudence The appeIIanT has commITTed compIeTe mTercourse

11. Evidence of Dr. J.$. Thakur (PW—5), reporT (Ex.P-5) and seizure

(Ex.P—9) whereby semen of The appeIIanT has been seized shows ThaT

The appellanT was physically compeTenT To commiT inTercourse and

ejaculaTe his semen. In These circumsTances presence of semen or

spermaTozoa in slides Taken and seized from The prosecuTrix wiThin

five hours of The incidenT was naTural and absence of semen &

spermaTozoa in such slides is unnaTural i.e. medical & chemical

evidence also do noT corroboraTe The case of The prosecuTrix.
'As

“per
evidence of The prosecu’rrix, she was having long enmity wifh The

appeIIanT and The appellanT has compelled her and her husband To

lefT The house.
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12.In The Hgh‘r of aforesaid background of The case, evidence of

prosecuTrix alone is noT sufficienT for drawing inference wiThouT

corroboraTion from oTher sources or independenT sources, especially

in The IighT of resulT of chemical examinaTion, and all These

circumsTances creaTe doubT upon The sTory of The prosecuTion.

Suspicion howsoever grave cannoT Take place of legal evidence.

Therefore, convicTion of The appellam‘ under SecTion 376 of The IPC

is noT susTainable under The law.

13. Consequently, fhe appeal is allowed. ConvicTion and senTence‘ of The

appellanT under SecTion 3760f The IPC are hereby seT aside. The
u ,

appellanT is acquiTTed of ThaT charge. He be seT aT liberTy aT once.

Sd/—

T.P. Sharma

Judge
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