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By filing this application under article 227 of the Constitution of India, the p
etitioner has challenged the order dated 02.08.2014 passed by learned Munsiff Ka
mrupfi  Amingaon in T.S. No. 49/2014 whereby the prayer of the petitioner to cros
s-examine of his witnesses may be allowed  has been rejected by the Court.

2. It is submitted that on 04.10.2013, date was fixed for cross-examination
of all the witnesses of the petitioner’s side. However, the petitioner and his 

witnesses as well as learned counsel were found absent on the date fixed and the
refore, cross-examination-in-chief of the witnesses filed in the suit was expung
ed and the matter was fixed on 21.11.2013 for argument.

3. it is submitted by the learned counsel for the petitioner that the petit
ioner and his witnesses remained absent due to wrong posting of the case in the 
diary of the advocate concerned. Therefore, on 08.10.2013 on of-date, the  advoc
ate conducting the suit on behalf of the petitioner/plaintiff filed the petition

under Section 151 of CPC which has been rejected vide impugned order. It is sub
mitted by the learned counsel for the petitioners that while passing the impugne
d order the learned trial Court never considered the entire aspect of the matter

and mechanically passed the order whereas, there was no willfull neglect on the
part of the petitioner. On 20.09.2013, three witnesses of the plaintiff/petitio

ners side were present before the Court but the respondent/defendant prayed for 
adjournment which was allowed by the trial Court whereas, the trial Court has ob
served that the petitioner has prayed for adjournment on 20.09.2013.

4. The learned trial Court disbelieved the ground that after wrong posting 
of the date in the diary of the concerned advocate, showing cause of non-appeara
nce of the plaintiff’s witnesses on 04.10.2013. Prior to  04.10.2013, the witnes
ses of the petitioner/plaintiff never failed to attend the court. Whereas, the d
efendant respondent sought for adjournment on four occasions. The trial Court no
t only rejected the petition filed by the petitioner but also imposed a cost of 
Rs.500/ upon the petitioner.
5. Learned counsel appearing on behalf of the respondent has raised a preli
minary objection as regards the maintainability of the petitioner under Section 
151 CPC. It is submitted by the learned counsel for the respondent that power un
der Section 151 CPC can be exercised only when there is no specific provision in

the CPC and therefore, the trial court rightly rejected the petition filed by t
he petitioner. Moreover, this Court under article 227 of the Constitution of Ind
ia may not entertain the application when there is specific provision under the 
CPC. 
6. The learned counsel has relied on the case of Nain Singh Vs. Koonwarjee 
and Ors 1970 1 SCC 732 wherein it has been held that under inherent power of cou
rts recognized by section 151 CPC the Court has no power to do that which is pro
hibited by the Court/inherent jurisdiction of the Court may not be exercised sub
ject to the rule that if the Court does not contain specific provision which wou
ld meet the necessities of the case such provision should be followed and inhere
nt jurisdiction should not be invoked. Further the power under Section 151 of th
e Code can not be exercised as an appellate power.
7. It appears from the impugned order that the petition filed by the petiti
oner was not rejected on the ground that the petition is not maintainable under 
section 151 of the Code. The trial Court disbelieved that the witnesses  of the 
petitioners side failed to appear on the date fixed on the ground that there was

wrong posting of date by the concerned advocate. Only because the petition was 
filed by the learned advocate quoting section 151, the parties to the suit shoul
d not suffer. On perusal the orders from 16.07.2012, 01.08.2012 and 24.08.2012 a
nd other subsequent orders it appears that the petitioners and his witnesses wer
e present on several dates. The matter was twice refer to mediation. However, th
e mediation failed. Thereafter, the adjournment were allowed on the petition fil



ed on behalf of the respondent side. Only on 04.10.2013 the petitioner and his w
itnesses remained absent without any steps and the evidence of the petitioners s
ide was expunged.
8. In view of the circumstances, the impugned order dated 02.08.2014 whereb
y the prayer of the petitioner to allow the witnesses to be cross-examined has b
een rejected by the trial Court and is set aside. Consequently, the order dated 
04.10.2013 whereby, the evidence of the petitioner side has been expunged is als
o set aside and vacated. The petitioner is directed to appear before the learned

trial Court and the trial court shall fix a date for cross-examination of the w
itnesses of the petitioner side and to dispose of the suit in accordance with la
w.


