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RP (FAM. CT.) No. 02/ 2013 

THE HI GH COURT OF SI KKI M AT GANGTOK 
 

 

J U D G M E N  T   
 

S.B.   RP ( FAM. CT.)  No. 0 2  of 2 0 1 3   
 

 

  Shr i Bhawani Shankar Dahal,  

  S/ o Shr i Kharananda Dahal,  

  R/ o Amba Busty,   

  P.O. Mamr ing,  Pakyong, 

  East  Sikkim . 

           ….. Pet it ioner/ Non- applicant .  

 

-  versus -  

 

1. Smt . Ganga Maya Dahal,  

W/ o Bhawani Shankar  Dahal,  

   R/ o Amba Busty,   

   P.O. Mamr ing,  Pakyong, 

   East  Sikkim . 

  

  2. Miss Pr iyanka Dahal,  

   Aged about  6 years,  

   D/ o Bhawani Shankar Dahal,  

   R/ o Amba Busty,   

   P.O. Mamr ing,  Pakyong, 

   East  Sikkim . 

       …..  Respondents/ Applicants.   

 

 

CORAM 

 

HON’BLE THE CHI EF JUSTI CE 

MR. JUSTI CE N. K. JAI N  

 

 

Date  of Judgm ent  : 0 9 .0 5 .2 0 1 4  
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For Pet it ioner             :  Mr. Sudesh Joshi,  Advocate 

(Legal Aid Counsel)   
 

For Respondents  :  None for respondents.  

 

   

Jain, CJ ( Oral) .  

 

  Heard learned counsel for the pet it ioner.   None is 

present  for  the respondents, despite serv ice of not ice upon 

them. 

 

2 .   The pet it ioner-husband has prefer red this Revision 

Pet it ion,  under Sect ion 19(4)  of the Fam ily Courts Act , 1984,  

against  the order  dated 20.07.2013 passed by Judge, Fam ily 

Court , East  and North Sikkim  at  Gangtok in Fam ily Court  

(Cr l. )  Case No. 18 of 2012, whereby while allowing an 

applicat ion for  maintenance under Sect ion 125 of the Code 

of Cr im inal Procedure, 1973 ( for  short , Cr. P.C.)  f iled by 

applicants/ respondents,  it  was directed that  husband-

pet it ioner  shall pay Rs.6000/ -  (Rupees six thousand)  per  

month t owards maintenance to respondents.   

 

3 .   Br iefly stated,  the facts of the case are that  

applicants/ respondents f iled an applicat ion for  maintenance 

under Sect ion 125 of Cr. P.C. before the Fam ily Court  for  
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grant  of maintenance of Rs.12,000/ -  (Rupees twelve 

thousand)  per m onth.  I t  was stated in the applicat ion that  

applicant  was marr ied with non-applicant  on 24.01.2006 and 

from their  wedlock, a daughter, namely Pr iyanka Dahal,  

pet it ioner No. 2, was born on 24.08.2006.  The applicant  

was serv ing in Sikk im  Time Corporat ion, Deorali,  Gangtok,  

but  due to her  ill-health and eye problem  she subm it ted her 

resignat ion on 23.10.2009.  The applicant  No. 1 and non-

applicant ,  both came to Turung, South Sikkim  in January,  

2010 along with their  m inor daughter and stayed there in 

the house of the elder brother of the applicant  No. 1 t ill 

March, 2010, for const ruct ing protect ive wall and planning to 

const ruct  a house there on a plot  of land gifted by father of 

the applicant , which was registered in the name of the 

applicant .  I t  was further alleged that  the non-applicant  

alone desired to come back to Amba with an ill-m ot ive to 

remarry another woman, on collect ing a huge amount  to be 

received from Government  of Sikk im  for sale/ surrender of a 

plot  of ancest ral land of the non-applicant .   The applicant  did 

not  allow the respondent  to com e alone, but  non-applicant  

did not  agree and started harassing the applicant  by giv ing 

physical and mental t orture, forcing her to go back to 
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Turung.  The non-applicant / husband started slapping,  

k ick ing and mercilessly assault ing the pet it ioner with 

f irewood, despite, that  the applicant  was pregnant  dur ing 

the said per iod.   The non-applicant  forced the applicant  t o 

give divorce,  so he may remarry another woman and also 

told the applicant  that  he would k ill her  if  she is not  willing 

to give divorce t o him .  I n these circumstances, the 

applicant  raised an object ion in t he off ice of Sub-Div isional 

Magist rate, Pakyong, East  Sikkim  to the effect  that  the 

whole amount  t owards the cost  of the ancest ral landed 

property of the non-applicant  should not  be given t o him .  I t  

was further alleged that  in the m orning of 23.06.2010, the 

non-applicant  assaulted the applicant  with folded hand on 

her back and with a r ice-cooker at  her stomach, result ing in 

m iscarr iage of applicant .  She was adm it ted to STNM 

Hospital and was discharged on 24.06.2010.  I t  was further 

alleged that  on 30.07.2010 the non-applicant  at tempted t o 

put  her on death by pressing her neck and ty ing a chunni 

around her  neck.   Other facts were also ment ioned in the 

applicat ion and it  was prayed that  the applicat ion be allowed 

and the respondent  be directed to pay maintenance of 

Rs.12,000/ -  per  m onth.   The applicat ion was supported by 
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an aff idavit  of applicant  No. 1 Sm t . Ganga Maya Dahal.   The 

cert if icate of marr iage and bir th cert if icate of daughter were 

also enclosed along with other documents with the 

applicat ion for maintenance.  

 

4 .   The opposite party/ non-applicant , i.e. present  

pet it ioner,  f iled reply/ wr it ten obj ect ion, wherein he denied 

the allegat ions as alleged in the applicat ion.  However,  he 

adm it ted the contents of paragraph 3 of the applicat ion 

relat ing t o marr iage of applicant  with non-applicant .   He also 

adm it ted that  applicant  No. 2,  Pr iyanka Dahal, was born 

from their  wedlock.   Non-applicant  subm it ted that  it  was the 

pet it ioner who herself had left  out  the residence of the non-

applicant  by taking all the household belongings earned and 

purchased by him  and she had gone to her cousin’s house at  

Luing Bust y, East  Sikkim  and also took her m inor daughter,  

who was studying in the nursery class,  without  inform ing the 

non-applicant , with a mala fide intent ion t o harass the non-

applicant .  He, therefore, subm it ted that  the applicat ion f iled 

by the applicant  be dism issed.  

 

5 .   I n support  of the case, the applicant  exam ined 

herself as witness No. 1 and non-applicant  exam ined him self 
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as opposite part y-witness No. 1.   The documentary  

evidence was also produced, which was exhibited.  

 

6 .   Learned Fam ily Court  aft er consider ing 

subm issions of learned counsel for the part ies,  allowed the 

applicat ion and directed the husband-non-applicant  to pay a 

monthly maintenance of Rs.6000/ -  (Rupees six thousand)  

per m onth to the applicants.    Being aggr ieved with the 

same, the pet it ioner has preferred this Revision Pet it ion.   

 

7 .   Learned counsel appear ing on behalf of 

husband/ pet it ioner subm it ted that  the pet it ioner is a farmer 

and has no source of income.  Therefore, he is unable t o pay 

Rs.6,000/ -  t owards maintenance to the respondents.   He 

also subm it ted that  respondent  No. 1, herself, left  out  the 

house of the pet it ioner, therefore,  he is not  liable to pay the 

amount  of maintenance to wife, in v iew of sub-sect ion (4)  of 

Sect ion 125 of the Cr. P.C.  He, therefore, subm it ted that  

the learned Fam ily Court  com m it t ed an illegalit y in passing 

the im pugned order, which may be set  aside and applicat ion 

f iled by the wife/ applicant  No. 1 be dism issed.  
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8 .   I  have considered the subm issions of learned 

counsel for  the pet it ioner  in the light  of reasons assigned by  

the Fam ily Court  for  allowing the applicat ion.   I  have also 

exam ined the contents of applicat ion, reply/ wr it ten 

object ion,  the statements of pet it ioner as well as respondent  

recorded by the Fam ily Court .    

 

9 .   Smt . Ganga Maya Dahal, in her statement , proved 

the contents of applicat ion f iled for maintenance i.e.   

Exhibit -1,  her  aff idavit  in support  of applicat ion,  i.e.   

Exhibit–2 and Exhibit  – 3,  land record in the name of  

husband Bhawani Shankar  Dahal.   From  the cross-

exam inat ion of Smt .  Ganga Maya Dahal,  it  is clear  that  not  a 

single quest ion was put  to her in her cross-exam inat ion that  

she had left  her mat r imonial house voluntar ily.   The 

document ,  Exhibit  – 3 showing t he landed property in the 

name of husband has also not  been challenged.  

 

1 0 .   Mr. Bhawani Shankar  Dahal/ husband, in his 

deposit ion, stated that  he is a farmer and is not  in a posit ion 

to maintain the wife and daughter .  He further stated that  he 

can at  the m ost  pay for  educat ional expenses of their  

daughter. I n his cross-exam inat ion, he specif ically  adm it ted 
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that  the applicant ,  i.e. wife has no source of income.  He 

also adm it ted that  it  is t rue that  he has landed propert ies, as 

ment ioned in Exhibit  – 3.   

 

1 1 .   Learned Fam ily Court  has considered the 

deposit ion of both the witnesses and also the documents 

placed on record by the part ies and came to a conclusion 

that  the applicant -wife is ent it led to get  maintenance.  I  do 

not  f ind any infirm ity,  illegalit y  or  perversity  in the impugned 

order passed by Fam ily Court .  The reasons assigned by  

Fam ily Court  for allowing the applicat ion are absolutely just  

and reasonable and no interference in the same is called for.  

 

1 2 .   So far  as subm issions urged on behalf of 

pet it ioner-husband is concerned, I  do not  f ind any force in 

the same.   The pet it ioner,  Mr.  Bhawani Shankar  Dahal,  in 

his deposit ion has not  stated a single word that  his wife left  

out  her mat r im onial house at  her  own.  No quest ion in t h is 

regard was put  to respondent  Smt . Ganga Maya Dahal in her  

cross-exam inat ion also.  So far as another subm ission 

regarding non-earning by Bhawani Shankar is concerned, it  

is relevant  to ment ion that  he has landed propert y and this 

fact  has been adm it ted by him  also.  The factum  of marr iage 
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and daughter from their  wedlock is not  in dispute in th is 

case.  Even if husband is not  earning anything,  it  is his dut y 

to maintain his wife,  who is unable to maintain herself and 

children also.    The am ount  of Rs.6,000/ -  (Rupees six 

thousand)  cannot  be said to be excessive,  in the fact s and 

circum stances of the present  case, as this amount  has been 

granted for wife and daughter, both.  

 

1 3 .   I n v iew of the above discussions, I  do not  f ind any 

merit  in the Revision Pet it ion and the same is,  accordingly,  

dism issed.  

 

                  

          ( N .K. Jain)  

        Chief Just ice  
             0 9 .05 .20 1 4  
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