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W.P.(C) No. 28/ 2011 

THE HI GH COURT OF SI KKI M AT GANGTOK 
 
 

J U D G M E N T   
 

D.B. W .P.( C)  No. 2 8  of 2 0 1 1  

 

 

 M/ s.  Everest  I ndust r ies Pr ivate Lim ited,  

 P.S. Road, Gangtok,  

 Sikk im . 

 Represented by it s Managing Director,  

Shr i Rishi Kumar Agarwal (Mit tal) .  

         …   Pet it ioner .  
 

 

-  versus -  

 

1. Union of I ndia,  

 Represented by the Secretary to t he 

 Government  of I ndia,  

 Minist ry of Finance, 

 Department  of Revenue,  

 North Block, New Delhi.  

 

2. State of Sikk im , 

 Represented by the Secretary,  

 Finance Department ,  

 I ncome and Com mercial Tax Div ision,  

 Gangtok-737 101.  

 

3. The Com m issioner of I ncome Tax, Siligur i,  

 Aaykar Bhawan Annexe,  

 Par ibahan Nagar, Mat igara,  

 Siligur i,  West  Bengal.  

 

4. The Assistant  Com m issioner of I ncome Tax,  

 Circle-Gangtok,  

 Bhanupath, Gangtok-737 101,  

 Sikk im . 

        …   Respondents.   
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CORAM 

 

HON’BLE THE CHI EF JUSTI CE 

MR. JUSTI CE N. K. JAI N  

HON’BLE MR. JUSTI CE S.K. SI N HA, JUDGE  

 

Date  of Judgm ent  : 1 8 .0 9 .2 0 1 4  

 

For Pet it ioners             :  M/ s. Anand Sen, Zulf iqar Ali,  

Jorgay Nam ka, Zola Magi,  

Pema Bhut ia,  Jigdal G. 

Chankapa and Panila 

Theengh, Advocates.   
 

For  Respondents No. 

1, 3 and 4  

:  M/ s.  A.  Moulik ,  Sr.  Advocate 

with Manish Kr. Jain,  

Advocate. 

 

Mr. L.D. Lepcha, Dy. 

Com m issioner of I ncome Tax, 

Circle Gangtok, Sikk im , in 

person.  

 

For Respondent  No. 2 :  M/ s.  A.  Mar iarputham, 

Advocate General,  Karma 

Thinlay, Sr.  Govt .  Advocate 

with S.K. Chet t r i and Pollin 

Rai, Asst t .  Govt . Advocates.  

 

Ja in, CJ ( Oral) . 

 

Heard learned counsel for the part ies.   

 

2 .   The pet it ioner has preferred this wr it  pet it ion 

challenging the impugned order dated 18.05.2011 passed 

by the Com m issioner  of I ncom e Tax, Siligur i,    under  
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Sect ion 127 of the I ncome Tax Act ,  1961, whereby 10 

cases, the details of which have been given in the 

impugned order, have been t ransferred from  Assessing 

Officer  ment ioned in column No. 4 to Assessing Officer  

ment ioned in column No. 5,  in t he impugned order dated 

18.05.2011.   

 

3 .   Learned counsel for pet it ioner argued the case at  

length,  challenging the impugned order  as well as the 

act ion of the respondents in in it iat ing the act ion,  against  

the pet it ioner, under the provision of I ncome Tax Act ,  1961 

being illegal and without  jur isdict ion.  He subm it ted that  

pet it ioner-Com pany is a company registered under the 

provisions of Regist rat ion of Com panies Act ,  Sikk im  1961, 

therefore, is not  an “ I ndian Company” , as defined under  

sub-sect ion 26 of Sect ion 2 of the I ncome Tax Act , 1961.   

 

4 .   Dur ing the course of arguments, one of the 

subm issions raised on behalf of respondents is that  

pet it ioner  should f irst  approach the author it y  concerned 

and raise all object ions before it .   Agreeing with the 

subm ission of learned counsel for  respondents,  the learned 
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counsel for the pet it ioner subm it t ed that  pet it ioner may be 

perm it ted t o approach the Assessing Officer to whom  the 

case has been t ransferred by impugned order  dated 

18.05.2011 and t o raise all the object ions, which have been 

raised in the present  wr it  pet it ion and the Assessing Officer  

be directed to decide the quest ion of jur isdict ion f irst , after  

affording an opportunit y of hear ing to the pet it ioner.    

 

5 .   Learned Advocate General as well as Mr. A.  

Moulik,  learned Senior Counsel assisted by Mr.  Manish Jain,  

Advocate, on inst ruct ions,  agreed to the subm ission made 

by the learned counsel for the pet it ioner.   

 

6 .   After consider ing subm issions and as agreed by 

the learned counsel for  the par t ies,  the wr it  pet it ion is 

disposed off as under :   

 

i)  The pet it ioners will f ile reply/ object ion pet it ion/  

representat ion before the Assessing Officer, t o whom  

the case has been t ransferred v ide order dated 

18.05.2011, within a per iod of 30 days from today,  

challenging the jur isdict ion to in it iate the act ion under 

the provisions of I ncome Tax Act ,  1961 and raising all 
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the subm issions available to him , as per law and which 

have been taken in the present  wr it  pet it ion.   

 

ii)  I n case a quest ion of jur isdict ion is raised by 

pet it ioners, then the Assessing Officer, t o whom the 

case has been t ransferred, shall consider  and decide 

the same first ,  before proceeding further in the 

mat ter, after affording an oppor tunity  of hear ing t o 

the pet it ioner. 

 

iii)  I t  is needless to ment ion that  in case any adverse 

order is passed by the Assessing Officer, then the 

pet it ioners will be at  liberty t o challenge the same 

before the appropr iate forum, in accordance with law.  

iv)  The inter im  stay order passed by this Court  stands 

 vacated.  

v)  Part ies are directed to bear their  own cost s.   

 

       Sd/ -       Sd/ -  

        (S.K. Sinha)        (N.K. Jain)  

             Judge      Chief Just ice 
                   1 8 .0 9 .2 0 1 4                  1 8 .0 9 .2 1 0 4  

 

I ndex : Yes /  No 

pm / jk  I nternet  : Yes /  No 

 

 

 

2014:SHC:200-DB


