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I N THE HI GH COURT OFJUDI CATURE FOR RAJASTHAN AT JAI PUR BENCH,
JAI PUR

JUDGMENT

S. B.  Ci v i l  Mi sc.  Appeal  No.  3415/ 2013

The Oriental Insurance Co. Ltd. V/s. Smt. Bhagwati Devi & ors.  

S.B.  CIVIL  MISC.  APPEAL  UNDER  SECTION  173  OF
THE   MOTOR   VEHICLE   ACT,   1988   AGAINST   THE
ORDER   DATED   26‐07‐2013   PASSED   BY   SHIR
JAGMOHAN   SHARMA,   RHJS,   JUDGE,   MOTOR

ACCIDENT   CLAIM   TRIBUNAL   AND   ADDITIONAL
DISTRICT   JUDGE   NO.14,   JAIPUR   MAHANAGAR

(RAJ.)   IN  MACT   CASE  NO.   191/2012   (1698/09),
SMT.  BHAGWATI  DEVI  VS.  HANUMAN  BAIRWA  &
ORS. 

Date of Judgment :   31st October, 2013

HON' BLE MR.  JUSTI CE R. S.  CHAUHAN

Mr .  Ki nshuk Jai n,  f or  t he appel l ant .
 

The Or i ent al  I nsur ance Company  Lt d.  i s  aggr i eved

by  t he  awar d  dat ed  26. 07. 2013  passed  by  t he  Mot or

Acci dent  Cl ai ms  Tr i bunal  and  Addi t i onal  Di st r i ct  Judge,

No. 14,  Jai pur  Mahanagar  ( Raj . ) ,  wher eby  t he  l ear ned

Tr i bunal  has  gr ant ed  compensat i on  of  Rs.  15, 25, 544/ -  t o

t he cl ai mant s/ r espondent s.

2. The  br i ef  f act s  of  t he  case  ar e  t hat  on

30. 08. 2009,  at  about  6: 00  pm,  Laxman  Ram ( husband  of

r espondent  no. 1)  was  goi ng  on  hi s  Mot or cycl e  bear i ng

Regi st r at i on  No.  RJ- 14- HS- 7957  f r om hi s  wor kpl ace  ( Cl ay

Cr af t  I ndi a Pvt .  Lt d. )  Pl ot  No.  766- A,  Road No. 1,  V. K. I .

Ar ea Jai pur ,  Sangam Col ony.  When he r eached Road No.  14,

near  t he  l ane  goi ng  t owar ds  Hanuman Vat i ka,  a  D. I .  Jeep

bear i ng  Regi st r at i on  No.  RJ- 14- T- 6911  hi t  t he  mot or cycl e

of  Laxman  Ram f r om t he  wr ong  si de.  Consequent l y,  Laxman
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Ram expi r ed.  Wi t h  t he  l oss  of  t he  br ead  ear ner ,  t he

cl ai mant s f i l ed a c l ai m pet i t i on.

3. I n  or der  t o  subst ant i at e  t hei r  case,  t hey

exami ned  t hr ee  wi t nesses,  and  submi t t ed  t wo  document s.

The I nsur ance Company  nei t her  submi t t ed any  document ,  nor

exami ned  wi t nesses  on  t hei r  behal f .  Af t er  goi ng  t hr ough

t he  or al  and  document ar y  evi dence,  t he  l ear ned  Tr i bunal

gr ant ed t he compensat i on as  ment i oned above.  Hence,  t hi s

appeal  bef or e t hi s Cour t .

4. Mr .  Ki nshuk  Jai n,  t he  l ear ned  counsel  f or  t he

I nsur ance  Company,  has  r ai sed  t he  f ol l owi ng  cont ent i ons

bef or e t hi s  Cour t :  f i r st l y  t hat  t he l ear ned Tr i bunal  has

er r ed i n assessi ng t he i ncome of  Laxman Ram.  Exhi bi t . 21,

t he Regi st er  f or  l abour er s  f or  t he mont h of  August ,  2009

cl ear l y  showed t hat  hi s  i ncome was  Rs.  6, 500/ - .  However ,

a whi t e f l ui d had been appl i ed on t he sai d f i gur e and i t

was  subsequent l y  changed  t o  Rs.  10, 660/ - .  I nst ead  of

t aki ng  Laxman  Ram' s  i ncome  as  Rs.  6, 500/ - ,  t he  l ear ned

Tr i bunal  has  assessed  hi s  i ncome  as  Rs.  7, 815/ -  per

mont h.  

Secondl y,  t he  c l ai mant s  have  not  pr oduced  any

payment  voucher ,  whi ch was r equi r ed by  l aw t o be gi ven by

t he f act or y  wher e Laxman Ram was  wor ki ng,  as  a Tur ner  i n

t he Cl ay  Fact or y.  I n t he absence of  t he payment  voucher ,

t he l ear ned Tr i bunal  ought  t o have consi der ed t he mi ni mum

wage  payabl e  t o  a  semi - ski l l ed  wor ker .  But  t he  Tr i bunal

has f ai l ed t o do so.  

Thi r dl y,  t he s i t e pl an ( Ex. P4)  does not  i ndi cat e

i n  whi ch  di r ect i on  Laxman  Ram was  r i di ng,  and  i n  whi ch

di r ect i on t he of f endi ng Jeep was  bei ng dr i ven.  Ther ef or e,
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t her e  i s  not hi ng  t o  pr ove  t he  f act  t hat  t he  Jeep  dr i ver

was dr i v i ng t he Jeep i n a r ash and negl i gent  manner .

Last l y,  t hat  t he  l ear ned  Tr i bunal  has  wr ongl y

appl i ed  a  mul t i pl i er  of  16.  Thus,  t he  i mpugned  awar d

deser ves t o be i nt er f er ed wi t h.

5. Hear d t he l ear ned counsel  f or  t he appel l ant  and

per used t he i mpugned awar d.

6. A  bar e  per usal  of  t he  i mpugned  awar d  c l ear l y

r eveal s  t hat  t he  l ear ned  Tr i bunal  had  not i ced  t he  f act

t hat  i n  t he  Regi st er  mai nt ai ned  by  t he  f act or y,  t he

sal ar y  pai d  t o  t he  l abour er s,  cer t ai n  changes  had  been

made,  namel y  i n  pl ace  of  Rs. 6, 500/ - ,  Rs. 10, 660/ -  wer e

wr i t t en.  Consi der i ng  t he  f act  t hat  f i gur es  wer e

mani pul at ed,  t he  l ear ned  Tr i bunal  had  concl uded  t hat  i t

cannot  r el y  on  t he  f i gur e  of  Rs. 10, 660/ - ,  as  t he  sal ar y

pai d  t o  Laxman  Ram.  Hence,  t he  Tr i bunal  had  out r i ght l y

r ej ect ed t he pl ea r ai sed by  t he c l ai mant s  t hat  Laxman Ram

was bei ng pai d Rs. 10, 660/ -  per  mont h.

7. Lear ned Tr i bunal  had gone a st ep f ur t her :  i t  had

anal yzed  Ex. 21  and  Ex. 22,  whi ch  wer e  showi ng  t he  sal ar y

of  co- wor ker s,  namel y  Sur endr a  Si ngh  and  Suni l  Kumar

Si ngh.  The  l ear ned  Tr i bunal  had  not i ced  t he  f act  t hat

t hei r  r espect i ve  sal ar y  wer e,  i ndeed,  i ncr eased  i n  t he

mont h of  August ,  2009.  Wher eas Suni l  Kumar  Si ngh' s  sal ar y

was  i ncr eased t o Rs.  7, 562/ - ,  Sur endr a Si ngh' s  sal ar y  was

i ncr eased  t o  Rs.  7, 815/ - .  I t  i s  onl y  af t er  t hi s

compar at i ve  assessment  was  made  t hat  t he  t he  l ear ned

Tr i bunal  had concl uded,  and i n t he opi ni on of  t hi s  Cour t

r i ght l y  so,  t hat  Laxman Ram' s  sal ar y  shoul d  be  t aken  t o

be  Rs. 7, 815/ - .  Af t er  al l ,  i n  t he  absence  of  cogent
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evi dence,  t he  l ear ned  Tr i bunal  had  t o  make  t he  best

assessment  of  t he  s i t uat i on,  whi ch  i t  cer t ai nl y  di d.

Ther ef or e,  t he  f i r st  cont ent i on  r ai sed  by  t he  l ear ned

counsel  t hat  t he  l ear ned  Tr i bunal  has  mi s- assessed  t he

i ncome i s c l ear l y unaccept abl e.

8. Mer el y  because  a  payment  voucher  was  not

r el eased  by  t he  f act or y  or  by  t he  empl oyer  t o  t he

cl ai mant s,  cannot  shoot  down  t he  cl ai mant s '  pl eas.  I n

f act ,  t he  I nsur ance  Company  has  never  r ai sed  t he  pl ea

t hat  Laxman Ram was  not  even  an  empl oyee of  Cl ay  Cr af t s

I ndi a  Pvt .  Lt d.  They  have admi t t ed  t he  f act  t hat  he  was

an  empl oyee  of  t he  sai d  company.  Thus,  mer el y  because  a

payment  voucher  has  not  been  pr oduced  by  t he  c l ai mant s,

woul d  not  be  f at al  t o  t hei r  case.  Mor eover ,  once  t he

i ncome  of  t he  co- wor ker s  was  r eady  avai l abl e  bef or e  t he

Tr i bunal ,  t her e  was  no  r eason  f or  t he  Tr i bunal  t o  r el y

upon t he Mi ni mum Wages  Act ,  appl i cabl e i n t he year  2009.

Ther ef or e,  t he  cont ent i on  r ai sed  by  t he  l ear ned  counsel

t hat  i n  t he  absence  of  payment  voucher ,  t he  l ear ned

Tr i bunal  ought  t o have appl i ed t he mi ni mum wages  r el evant

f or  t he year  i s unt enabl e.

9. A si t e  pl an  i s  mer el y  a  cor r obor at i ve  pi ece  of

evi dence.  Even i f  t he i nvest i gat i ng of f i cer  has  not  shown

t he  di r ect i ons  of  t he  t wo  vehi c l es  i nvol ved  i n  t he

acci dent ,  i t  does  not  adver sel y  af f ect  t he  c l ai mant s '

case.  For  t he  c l ai mant s  have  pr oduced  Ram Dev  Dhaka,

( A. W. - 2)  as  an eyewi t ness  of  t he acci dent .  Of cour se,  t he

l ear ned  counsel  f or  t he  pet i t i oner  has  chal l enged  t he

ver aci t y  of  Rameshwar  Dhaka' s  t est i mony  on  t he  gr ound

t hat  he  was  known  t o  t he  Laxman  Ram,  t he  deceased.
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Mor eover  t he  l ear ned  counsel  has  t r i ed  t o  pr oj ect

Rameshwar  Dhaka ( A. W. 2)  as  a chance wi t ness  or  as  pl ant ed

wi t ness.  Mer el y  because a per son i s  known t o t he deceased

cannot  be a r eason f or  t hr owi ng hi s  t est i mony  out  of  t he

wi ndow.  The  f act  t hat  Rameshwar  Dhaka  ( A. W. 2)  not  onl y

t ook  t he  deceased t o  t he  Hospi t al ,  but  t he  f act  t hat  he

al so  l odged  t he  FI R cl ear l y  pr oves  hi s  pr esence  at  t he

pl ace of  t he acci dent .  Thus,  i t  cannot  be c l ai med t hat  he

i s  a pl ant ed wi t ness.  Mor eover ,  consi der i ng t he f act  t hat

Rameshwar  Dhaka was r et ur ni ng back  home wi t h hi s  br ot her ,

Mohan,  on t hei r  bycycl e i n t he eveni ng cl ear l y  makes  hi s

pr esence a nor mal  one.  Thus,  he i s not  a chance wi t ness.  

10. Accor di ng  t o  t he  Rameshwar  Dhaka  ( A. W. 2)  when

Laxman Ram r eached t he l ane whi ch goes  t o Hanuman Vat i ka,

t he  of f endi ng  vehi c l e,  bei ng  dr i ven  r ashl y  and

negl i gent l y,  came and hi t  hi m.  Consequent l y,  he f el l  f r om

hi s  mot or - cycl e  and  became  unconsci ous.  I t  i s  he  who

r ushed  hi m i n  108  Ambul ance  t o  t he  near est  Hospi t al .

Accor di ng t o hi m,  t he Jeep dr i ver  abandoned t he j eep and

r an  away.  Mer el y,  because  i n  t he  cr oss- exami nat i on,  he

admi t s  t hat  he  knew t he  deceased  woul d  not  shat t er  t he

t est i mony.  For  t he r easons  st at ed above,  t her e i s  di r ect

evi dence  about  t he  negl i gent  and  r ashness  of  t he  dr i ver

of  t he  of f endi ng  vehi c l e.  I n  t hese  ci r cumst ances,  i t

becomes  i mmat er i al  i f  t he  s i t e  pl an  does  not  show t he

di r ect i ons  t aken  by  t he  t wo  vehi c l es.  Ther ef or e,  t he

cont ent i on  r ai sed  by  t he  l ear ned  counsel  f or  t he

appel l ant  t hat  i n  t he  absence  of  r el evant  i nf or mat i on

bei ng shown i n t he s i t e pl an,  i t  cannot  be concl uded t hat

t he  dr i ver  of  t he  vehi c l e  was  negl i gent  or  r ash,  such
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cont ent i on i s unsust ai nabl e.

11. A  bar e  per usal  of  t he  i mpugned  awar d  c l ear l y

r eveal s  t hat  whi l e  appl y i ng  t he  mul t i pl i er ,  t he  l ear ned

Tr i bunal  has  r el i ed on t he case of  Sar l a Ver ma vs.  Del hi

Tr anspor t  Cor pr at i on ( AI R 2009( SC)  3104)  and has  appl i ed

a  mul t i pl i er  of  16.  Accor di ng  t o  t he  Second  Schedul e

at t ached  wi t h  t he  Mot or  Vehi c l es  Act ,  1988,  f or  a

deceased  who  i s  bet ween  30- 35,  t he  mul t i pl i er  i s  17.

Si nce  t he  l ear ned  Tr i bunal  has  r educed  t he  mul t i pl i er

f r om 17  t o  16,  t he  appel l ant  possi bl y  cannot  compl ai n.

Af t er  al l ,  t he  I nsur ance  Company  has  been  gi ven  t he

benef i t  of  a  r educed mul t i pl i er  r at her  t han be subj ect ed

t o  an  i ncr eased  mul t i pl i er  by  t he  Tr i bunal .  Hence,  t he

cont ent i on  bei ng  r ai sed  by  t he  l ear ned  counsel  i s

mi spl aced.

12. For  t he  r easons  st at ed  above,  t hi s  Cour t  does

not  f i nd  any  i l l egal i t y  or  per ver si t y  i n  t he  i mpugned

awar d dat ed 26. 7. 2013.   

13. The appeal  bei ng devoi d of  any mer i t  i s ,  her eby,

di smi ssed.

( R. S.  Chauhan) , J.

Mak/-

407

All corrections made in the judgment/order 

have been incorporated in the judgment/order 

being emailed.� Anil Makawana Jr. P.A


