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Whether the order passed by the 1s t

respondent as at Anenxure-A suffers from

any arbitrariness and il legality?
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“39. If  the statute prescribes a procedure

for appointment, the said procedure has to

be str ict ly followed. Otherwise, the order

appointing the person to the public post

would be vit iated as held in the case of

both Kannadasan as well as Centre for PIL

case. The question is, if  the statute does

not prescribe any procedure for

appointment of a person to a public off ice,

what is the procedure to be followed by

the Government. It does not mean that the

Government is under no obligat ion to

follow any procedure and has unbridled

power to exercise the power in the manner

they l ike. The rule of law inhibits arbitrary

action and also make it l iable to be

invalidated. Procedural fairness is implied.

Where statute confers wide power coupled

with wide discret ion on the authority, if  the

procedure adopted by the authority

offends the fundamental fairness or

established ethos, the order stands

vit iated. The decision making process

remains bad. Absence of arbitrary power

is the f irst essential of rule of law upon

which our whole Constitutional system is
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based. The rule of law from this point of

view means that decisions should be made

by the application of known principles of

rules. If  a decision is taken without any

principle or without any rule, such a

decision is antithesis to a decision taken

in accordance with the rule of law.

x x x x x x

42. Therefore, in the absence of any

express provision providing the procedure

for such appointment, the act ion of the

State would not only be fair, legit imate, it

should be above board and should be

exercised with great circumspection.

Having regard to the importance of the

Off ice, the duties attached to the Off ice

and the inst itution in which the Off ice is

held, suff icient care is to be taken by the

Government before making such

appointment. One such guarantee of

exercise of fairness is that the

antecedents, the character and the past

records of the candidate should be taken

into considerat ion. Verif icat ion of

character and antecedents is one of the
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important criterion before a person is

appointed to a post under the statute and

is a relevant factor. There should be

proper application of mind to the material

before it, before such an appointment is

made. It has nothing to do with the

candidate sat isfying the requisite

qualif icat ion prescribed for the said post.

If  the candidate do not possess the

requisite qualif icat ion, he would not be in

the zone of considerat ion at all. Merely

because he possesses the requisite

qualif icat ion, his appointment is not

automatic. It is here that the Government

should apply its mind. In cases of the

candidate sat isfying the qualif icat ion, is

there any material by way of record which

speaks about his character, conduct in the

past, any adverse remarks or any

outstanding performance of the off icer, are

to be considered. It is here the role of

judiciary comes into operation. x x x x x

The time has come where the appointment

to an off ice holding sensit ive and

important post should be done in a
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transparent manner giving no scope for

any grievance.”
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“8.  …………In this regard, a meeting

under the Chairmanship of Minister in charge

of the Higher Education who is also the Pro-

Chancellor under the Universit ies Act with
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other members and academicians was

convened and the said issue was discussed

in detai l and then only, considering the

necessary aspects has taken a decision to

appoint the 3 rd respondent as the Registrar of

the University.”
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“8.  The second equally relevant

matter is that when a statutory

functionary makes an order based on

certain grounds, its validity must be

judged by the reasons so mentioned and

cannot be supplemented by fresh

reasons in the shape of aff idavit or

otherwise. Otherwise, an order bad in the

beginning may, by the time it comes to

court on account of a challenge, get

validated by addit ional grounds later

brought out. We may here draw attention

to the observations of Bose J. in

Gordhandas Bhanji (Commissioner of

Police, Bombay Vs. Gordhandas Bhanji,

AIR 1952 SC 16):-

"Public orders, publicly made, in
exercise of a statutory authority
cannot be construed in the l ight of
explanations subsequently given by
the off icer making the order of what
he meant, or of what was in his
mind, or what he intended to do.
Public orders made by public
authorit ies are meant to have
public effect and are intended to
affect the actings and conduct of
those to whom they are addressed
and must be construed object ively
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with reference to the language
used in the order itself ."

    Orders are not l ike old wine becoming

better as they grow older.”
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